Siz JOHN DAY's CLAIM 


UPON THE 


EAST-INDIA COMPANY. 


N November, 1776, Sir fohn Day was, by an unanimous Reſo- 
lution of the Proprietors in two General Courts, called in 
conformity to the Bye-Laws which reſpect the creation of offices, 
confirmed in that of the Company's Advocate-General in Bengal, 


with a ſalary of 3, oool. per annum, which was declared by the 


Reſolution to be © in full ſatisfaction for all demands and al- 
« lowances whatſoever, for his ſervices at the Preſidency of Fort 
% William“ 

In July, 1777, he embarked for India, and having, by order of 
the Court of Directors, ſtopped at Madras, to aſſiſt the Govern- 
ment of that Preſidency upon ſuch queſtions of legal difficulty as 
might occur in the courſe of the enquiry they had been ordered to 
make as to the ſource of the late diſorders there, after a delay of 
eight months at that place, he proceeded to his ſtation, and arrived 
in Bengal in February, 1779. 

Upon his arrival, he found the Settlement. and the whole ſer- 
vice, in a * general ferment, occaſioned by ſome recent declara- 


tions from the Bench, and by certain alarming adjudications of the 


Supreme Court, claiming and then actually exerciſing a juriſ- 
diction which embarraſſed the collections, enfeebled and degraded 


. Sovern- 


* See the Caſe of NuxpcomMar, the Dacca and PaTna Cauſes, and the other 
grounds of Conteſt between Government and the Supreme Court, as ſtated in the Firſt 
Report of the Select Committee in 1781. See the Petitions alſo of the Brityh Inhabitants 
of Bengal to Parliament in 1 
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Government, and evidently threatened the peace and ſecurity of 
the Company's Provinces. | 

Repeated & repreſentations of the miſchiefs which had already 
ariſen from this ſtretch of juriſdiction, had been made by the 
Supreme Government to the Court of Directors, and by them to 
the King's Miniſters, before Sir John Day had left Englaua; and 
upon his arrival, he found the ſtate of things in Bengal, preciſely 
ſuch as it had been deſcribed in thoſe repreſentations. 
Upon the firſt view, there appeared to be an urgent and irre- 
ſiſtable neceſſity for ſtopping the progreſs of the evil, by a regu- 
lar courſe, and lenient methods, if poſlible ; if not, by ſuch others, 
the leaſt exceptionable, as the preſſure of the occaſion might re- 
quire; and after much anxious deliberation, and a ſerious forecaſt 
of every poſſible conſequence, Sir % Day prepared himſelf, 
if he ſhould (as ſeemed ae: be conſulted, to adviſe accord- 
ingly. 

In this ſtate of things, and matters evidently verging to that 
conflict which ſoon after enſued between the executive and judicial 
authorities, a ſituation of terror and embarraſſment was ſeen to 
approach, for which it was then thought expedient to provide. 
That the Law-Officer of Government, upon whoſe advice and 
aſſiſtance in all queſtions of legal difficulty, the Council-General 
muſt implicitly rely, might be enabled to adviſe with that un- 


awed and diſintereſted firmneſs and deciſion, which might autho- 


riſe them to act with proper vigour and effect, it was judged ne- 
ceſſary (for, in the ſcenes which preſſed forward, and were at 
hand, 1t was clear, that, adhering firmly to his duty, and intre- 
pidly aſſerting the rights of the Company's Government, there 
would be nor honor, nor emolument, nor even ſafety for him, as 
a practitioner in the Supreme Court) to render him independent 
of all but his employers. 

Such was the policy that ſuggeſted the addition to Sir 
John Day's appointments ; but there was an evident juſtice alſo in 
the meaſure, and it was founded in this conſideration.----Caſes, (See 
Append. No. I.) it was foreſeen, would, in the then ſtate of things, 

to 


See the repreſentations of the 19th of November, 1777, from the Court of Directors 
to Lord Weymouth, one of his Majeſty's Principal Secretaries of State, relative to the 


_ adminiſtration of juſtice at Calcutta, by the Supreme Judicature. 


+ This does not appear upon the Records of that period, and probably for this reaſon 
the conteſt between the two Departments had not yet proceeded ſo far as to warrant an ayowal 
of ſuch motives; and a breach, it was hoped, might have been ſtill avoided. The pro- 
feſſed reaſons for the addition made to Sir John Day's appointments, were thoſe only, 
therefore, which are ſtated i in his Letter of the 19th of pri, 778. to the Governor- 
General and Council, and in which they acquieſced. 
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to a certainty, often ariſe, which, upon their firſt aſpect, might 
appear to be merely of a private nature, but in their progreſs, 
might aſſume a form in which, as 1n a manner affecting the honor 
of Government, and involving the Company's rights, the Gover- 
nor-General and Council might judge it neceſſary to {tand forward, 
and defend (for inſtance) ſuch of its ſervants as ſhould be expoſe 
to ruinous litigations, for acts done in diſcharge of their public 
functions, or in obedience to the orders of Government. 

In all ſuch caſes it would unqueſtionably behove the Com- 
pany's Advocate-General to abandon the cauſe he had embarked in, 
if oppoſed to the intereſts of his employers, and, in whatever ſtage of 
it, to act for the advancement of the latter, and at that period and under 
ſuch circumſtances no prudent man would employ the Law-Officer 
of Government; neither could he, with honor, poſſeſs himſelf of 
the interior of a caſe, which it might be his future duty to oppoſe. 

Such were the general reaſonings upon which the Government of 
Bengal was induced in June, 1779, (A) to purchaſe, for a certain 
addition to his appointments, a ſurrender of Sir John Day's private 
practice, and in lieu of /e prior and preferable claim to which the 
Company had, by the original conſtitution of his office, acquired a 
right, to give them, for ſuch compenſation, (No. II.) a ſole and exclu- 
ſive title to his time, labour, and ſervices. And upon this new en- 
gagement with the Company, upon his inviolable (B C adherence 
to his part thereof, upon the loſs it is in proof {D) he has ſuſtained 
thereby, upon the ſpirit and uniform conſtruction of public com- 
pacts, and upon the very honorable and according teſtimonies of 
two ſucceſſive Governments to his ſervices and conduct in office, 
(E. No. XI. and No. XV.) Sir Jahn Day erects his preſent Claim. 

Conſidering this agreement as a matter of fair compact, originat- 
ing in an alarming and unlooked for ſtate of things, and not con- 
trouled or affected, therefore, by his original engagement with the 
Company---as an agreement to which the Governor-General and 
Council, under the then exiſting circumſtances, were clearly 
competent, or they were competent to nothing---the ſervice 
rendered having been in the laſt degree momentous and the duty 
formidable, the ſacrifice on his part irredeemable, and ſuch as his 
ſuperiors could not, (if they would) reſtore, Sir John Day did 
not ſuppoſe it poſſible that the Company, having taken the 
full benefit of ſuch compact, at a criſis menacing to its very exiſt- 
ence, would, by the ſtrong hand of power, cancel its part thereof 
when the danger was no more, or through a long ſeries of years, 
would reiterate (as it has done) the order for wreſting from him thoſe 
allowances, for which two ſucceſſive Governments have repeatedly 
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declared that he has with exemplary honor, ability, and firmneſs, 
rendered the ſtipulated ſervice. By a diſpatch, however, of the 2d 
of February, 1781, (No. III.) the Court of Directors diſapproved 
(though with ſome degree of ſeeming reluctance) of the meaſure, 
and ordered the increaſed allowance to be ſtruck off. 

Upon this hard and unlooked for meaſure, occaſioned, he 
imagined, by an haſty conſideration and miſconception of his 
Caſe, Sir Jobn Day addreſſed a repreſentation (No. XXVI.) to the 
Court of Directors, in which he urged his right to the ſtipulated 
compenſation ; ſtating. the labour alſo, the hazard, and embarraſſ- 
ment, beyond all calculation or belief, of the ſituation he was placed 
in, and till the reſult ſhould be known, he prayed of the Supreme 
Council a ſuſpenſion of the Company's orders affecting him. They 


wereaccordingly ſuſpended, upon the hard and unprecedented * con- 


dition however, that if the Court of Directors ſhould, within a limit- 
ed time, repeat them, the ſums received in the interval ſhould be re- 
funded. Againſt ſuch condition Sir Jo Day at firſt remonſtrated and 


proteſted: But confiding in the ſtrong juſtice of his claim, in the effect 


of the repreſentation he had tranſmitted to the Company, in the 
weight he hoped, it would derive from the earneſt recommendation 
of che Supreme Council, which had accompanied it, and in the ſup- 
port at home of which he was aſſured zv THE FIR SH AUTHORITY IN 


Br NGAL; but above all, becauſe he was far diſtant from the ſcene of 


redreſs, and without other chance of immediate remedy, he at length 


reluctantly aſſented, and the allowances were accordingly reſtored. 
Such aſſent however cannot, he apprehends, in its utmoſt poſſible 


eitect, be conſtrued to extend farther than to a ſuſpenſion of his 
Claims, till (if he ſhould be ultimately forced thereto) he might, 
before a proper tribunal, or a common umpire, be enabled to ailert 


them. 


They 


* About this period a Caſe had occurred, upon the authority of which, Mr. Wheler, 
(then conttituting the whole Adminiſtration) propoſed to ſuſpend the execution of the 


order affecting Sir John Day. The Chaplains of the Preſidency having repreſented that 


their ſtipend was too ſmall to ſupport them, upon the decent and independent footing that 
became their ſtations and ſacred functions; and having prayed therefore, an increafe of 
ſalary, their prayer. had been granted; but when the increaſe had been announced at home, 
the Court of Directors had made an inſtant and peremptory order, not only that the addi- 


tional allowances ſhould be diſcontinued, but that the ſums received ſhould be refunded. 


The order had been immedia ely obeyed, and-ihere, for ſome years, the matter had reſted. 


At the eve of the Governor-General's departure, upon his firſt excurſion beyond the Pro- 
- vinces, in the year 1781, upon renewed and importunate application from thoſe Reverend 


Gentlemen, the allowances had, nevertheleſs, been reſtored, with the entire arrear from the 


time they had been diſcontinued, amountiag to 60,000 Sicca rupees, and that without any 
reference (as in the Caſe of Sir John Day) to the future pleaſure of the Court of Directors; 
a cdittinction which, if not founded in more important ſervices, and therefore in ſuperior 


claims, cannot be ſaid to have been founded in equal juftice, : ::  - . 
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They who had formed the compact, were beſt qualified, he ſup- 
poſed, to explain to their ſuperiors the exigency winch had required 
it, and would beſt ſucceed, he hoped alſo, in urging the obſervance; 
and till the event ſhould be known, while the Supreme Council, 
on the one hand, was thus ſheltered from reſponſibility, and the 
Company, on the other, was ſecured in this ſmall portion of its 
intereits, no injury could ariſe from the delay to any but to the 
weaker party, who from that period to the preſent, under accu- 
mulated difficulties, has, with unceaſing and fruitleſs deprecation 
and defence, withſtood this reſumption of a ſum, to which, (having 


faithfully performed bis part of the compact) he hoped that his 


right would at length be acquieſced in. 

That hope was completely overthrown, however, by a diſpatch 
(V.) received in Auguſt, 1784, which contained a renewed and 
peremptory order, that Sir 7h Day ſhould be called upon to 
refund the entire ſum he had received, under the head of extra- 
allowances, from the date of the former order upon the ſubject.— 
Finding himſelf thus compelled to give at length the proper lan- 
guage to his Claims, he now took them up upon the ground of a 
CoMPeacT, which could not be violated, without palpable oppreſ- 
ſion and injuſtice to him, and conſequent diſhonor to his em- 
ployers.—In that ſtrain he (VI.) addreſſed the Supreme Govern- 
ment in July, 1785, ſupporting his caſe with ſuch arguments 
and proofs (A, B, C, D, E) as ſeemed to have removed all doubt 
from their minds upon the ſubject; and ſuch inſtant and full effect 
had his reaſonings upon them, that, however explicit and per- 
emptory the order to refund, and however formidable, under the late 
Act of Parliament, the penalty of diſobedience, inſtead of enfor- 
cing the order, they required (X.) Sir John Day to pay in depoſit 
into the Company's Treaſury, the ſum in queſtion, and with one 
voice, (VIII. IX. XI.) referred the Claim once more *© to the candid 
and liberal reconſideration of the Court of Directors,” as a matter 
of unexampled and unmerited hardihip and {ſelf-evident juſtice, 
ſtating the loſs Sir J Day had ſuſtained, the dangers he had faced, 
and the powerful and undying enmities he had provoked in defence 
of the Company's rights, and concluding with the moſt honor- 
able teſtimony to his ſervices, recent as well as remote. | 

Sir John Day having now found all diſtant effort and written 
repreſentation utterly fruitleſs, formed the reſolution to apply to 
Government for a (XIII.) limited leave of abſence, and obtaining it, 
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to return to England, perſonally to agitate his Claims, and ſolicit 
redreſs. The leave having been promptly granted, (No. XIV. XV.) 
with renewed teſtimonies to his honor from the Governor-General 
and Council, he left his ſalary to the Company, and his functions 
to the next in office, and having paid into the public Treaſury 
the ſum demanded, (XII.) embarked for Europe in December, 1785, 

On the 5th of June, 1786, he arrived in England, and on his 
arrival, learned that, at a period (the 26th of the preceding 
March) when it was of notoriety that he was upon his voyage 
home to ſolicit redreſs, a deciſion (XVI.) more pointedly adverſe 
than any preceding one, had paſſed upon his Claim, and had been 
forwarded at ſuch time that it croſſed him on his return. He found 
alſo that, notwithſtanding his leave of abſence, a ſucceſſor had been 
appointed, (XVIII.) “70 take poſſeſſion upon his death, reſignation, or 
(in the language of the Reſolution) upon his coming away :” That this 
ſuperceſſion, however, had been defeated in its effects by the diſap- 
probation of the Board of Controul, in virtue of which the mea- 
ſure had been relinquithed, and Sir 7h Day is conſequently ſtill 
in office—but with the painful conviction, founded upon the 
circumſtances he has ſtated, that he is not honored (though he 
knows not wherefore) with the approbation of his employers ; 
and the dark proſpet—(if he ſhall not recover the limb thus torn 
from his fortune)—of returning, under ſuch diſcouragement, 
at the end of the preſent year, to his ſtation. 

To prove the preceding facts, Sir Jobn Day refers to the accom- 
panying documents: They are arranged nearly in the order in 
which they ſtand upon the Company's Records, and will ſpeak ſo 
clearly as to preclude, he truſts, all doubt upon the ſubject. 

The Claims he would deduce therefrom, have their foundation 
in the following circumſtances; and upon an attentive peruſal 
of the vouchers he refers to, they will appear to be ſufficiently 
eſtabliſhed. 

I. That the ſtate of things at the time of Sir Joh Day's ar- 
rival in Bengal, was ſuch as required the change then made in 
the conſtitution of his office, and well warranted the compen- 
ſation aſſigned him for the advantages he relinquiſhed. (Z) 

II. That, in order to take a ground upon which he could act 


with the greater energy, independence, and effect, for the Compa- - 


ny, he yielded advantages, which once ſurrendered, were never 
to be recovered. (DJ) _ 


III. That 
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III. That a compact for ſuch purpoſes once formed, is of 
equal obligation upon the parties, and the Company having derived 
the expected benefit therefrom, the benefit to him alſo ſhould be 
of equal duration with the loſſes and diſappointments to which 
it has expoſed him, that is, with his continuance in office. 

IV. That it appears from the teſtimony of that * deſcrip- 
tion of men, who, according to the recorded opinion of Govern- 
ment, would be moſt loud in their remonſtrances again}! the Advs- 
cate-General,” (inaſmuch as in the degree that an adherence 
to his public opinions tended to contract the juriſdictions of the 
Supreme Court, in that degree it narrowed their practice, and 
marred their harveſt) that, with an eye to the public ſervice, he 
relinquiſhed much more than he received ; and that having once 
&« ſurrendered bis private practice, in the attempt to re-aſſume it, he 
« would have had ſuch diſadvantages to encounter, as he would have 
e fcund it extremely difficult, if not impoſſible, io furmount.” 

V. Thatby his efforts in maintenance of the Company's rights, 
and by the part he had taken in oppoling the claim ta an unli- 
mited juriſdiction on. the part of the Supreme Court, he had 
awakened a ſpirit againſt him, which made it impoſſible to take 
his ſtation in that Court, and lead in the Company's cauſes, with 
benefit to them, or with any poſſible credit, comfort, or even ſecu- 
rity to himſelf. (XVI. Bb. Cc.) 

VI. That though the compact had been, in ſome degree, of 
doubtful meaning, and not clear, explicit, and uncquivocal, as it 
1s, ſtill, as exiſting between an opulent and powerful public body, and 
an individual in its ſervice, the turn of the ſcale (if invariable 
precedent has any authority) ſhould be given to the latter----And 
though no compact of any kind had exiſted, {till the Company, if 
actuated by that principle which even in the diſtreſs and darkneſs 
of a recent period, has appeared to have actuated the ſtate, in the 
reward of hazard encountered, or in the reparation of loſs ſuſtained 
for the public ſervice, muſt feel its honor deeply affected by the 
reſumption of allowances ſo given, ę ſo juſtified, and ſo earned, as 


theſe 


* 4 The Adwocates, and all orders of men compoſing the Court, whoſe con ee and fortune 
« avere materially affected by the contraction of its powers.” 


+ When the Committee of the Houſe of Commons appointed to examine the charges 
againſt Mr. Haſtings, had under its conſideration that which reſpected the miſ-expendi= 
ture of the public money, though the addition made to Sir John Day's appointments was 
included therein, upon a cloſer view, and due conſideration, that part of the charge was 


totally abandoned ; from which the inference were fair, that it appeared to have been not 


property given, and was not therefore a ſubject for erimination. 
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theſe have been. The more eſpecially, when it ſhall be ſeen that 
this ſtands the ſingle caſe upon the Company's Records, in which 
their ſervant, having rendered the ſtipulated ſervice, has been com- 
pelled to refund the compenſation. 

And finally, that ſuch reſumption of the covenanted price of extra- 
ſervice, or of the reward of public zeal, ſhould remain on record, 
while other extraordinary and unauthorized allowances, granted 
without any ſimilar plea of merit, remain without notice, and un- 
demanded, (VIII.) were an example ſubverſive of all confidence in 
the juſtice, dignity, and wiſdom of the Company's Adminiſtration; 
diſcouraging to public exertion, and of probable ſerious influence 


therefore upon the ſucceſs of its future meaſures, and the proſpe- 
rity of its affairs. 
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| 1/2 of March, 1787. 
ON che 25th of January, in the preſent year, Sir ⁰]n Day addreſſed a requelt 
(XX VI.) to the Court of Directors, that, as he found himſelf compelled to delay the repre- 
ſentation he meditated to them till he ſhould receive ſome papers eſſential to the ſtrength 
of his caſe and the ſupport of his claim, they would pleaſe to extend the period of forfeiture, 
as fixed by the Supreme Council, one year farther, that is to ſay, to January, 1789—An 
indulgence which he could not apprehend, would be refuſed, inaſmuch as the Company 
would be expoſed to no hazard thereby, the ſull amount of their demand being already 
depoſited in their Treaſury. —The requeſt was taken into confideraticn on the i 5th of 
February, and negatived by a great majority: upon which, that unneceſſary delay 
night not be imputed to him, Sir Zebn Day immediately ſent in ſuch repreſentation 
(XXI.) as the materials he was already poſſeſſed of enabled him to prepare upon the 
ſubject of his Claim, when that a'fo was negatived by a ſtill greater majority. 
Having had no authentic notice of the Reſolution paſſed upon either application, he 
addreſſed a note (XXII.) to the Chairman; in anſwer to which, in a few days after, he 
received from the Secretary a letter (XXIII. ) of official information upon the ſubjeR, 
and ſoon after;an order (XXIV. ) was tranſmitted to India, that the ſum of 77,500 current 
rupees, which Sir John Day had depoſited in the Treaſury of Bengal, ſhould not be re- 
ſtored, but applied to the uſe of the Company.— Whatever impreſſion the ſingular hardſhip 
of Sir John Day's Caſe may have made upon the Court of Di ectors, whatever ſenſe they 
may entertain of his ſervices or diſpoſition to compenſate them, or however the hong r of 
the Company may, in this inſtance, appear pledged to male good its compact, they 
are ſo circumſcribed, it is heid, he underſtands, by the Bye- law, that they were not com- 
petent, in the form in which it was preferred, to admit his Claim. Whether the ſame 


purpoſe may not be anſwered, by the exerciſe o, a * power which ſtill indiſputa- 


bly remains to them, and how far Sir John Day's ſituation, ſervices, and claims, aff.rd a 
proper occaſion, are confiderations which may form a ground of future application. 
Till his pretenſions ſhall have been rejected in every poilible form of temperate and re- 


ſpectful ſolicitation, he knows the Company, and he knows himſelf too well, to deſpair of 


a liberal, though poffibly a late redreſs. 


The power of rewarding public exertion, or compenſating hazard encountered, or loſs ſuſtained, for the 


public ſervice, recently exerciſed by the Company in many inſtances. 
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No. I. 


Repreſentation from Six Jod Day to the Governor-General, 
and Council. 


For: William, April 19th, 1779. 
HON. SIR AN DH GENTLEMEN, 


| HEN the Company did me the honor to call me to my preſent ſituation in their 
ſervice, an idea prevailed, I believe, in every mind at home, as well as in mine, 


that while I derived conſequence and influence from the conduct of their law buſineſs, for 


which they aſſigned me what appeared to them a liberal allowance, I ſhould find the means 
alſo of a rapid accumulation from the emoluments that would accrue to me from my 
being conſulted in the cauſes of private ſuitors. 

By ſuch reaſoning I have been led to forego every other plan of ambition or intereſt, 
and to aſſume an office, and undertake a voyage, which, without realizing any one of my 
expectations, have cloſed at once thoſe proſpects which had allured me from home; and 


I now find, that, like other reaſonings upon a ſcene ſo diſtant, moſt of the advantages 1 


looked for have had their foundation in an empty and unfounded ſpeculation only. 
The law buſineſs of the Company (who have the firſt claim upon me) has ſo increaſed, 
and the cauſes in which their intereſts are immediately at ſtake, or in which they are bound 
to ſtand forward, and defend ſuch of their ſervants as are expoſed to ruinous litigations 
for having acted in obedience to orders, or in diſcharge of the duties of their reſpective 
ſituations, have ſo multiplied, that there remains not a ſingle hour for that private buſi- 
neſs, to the advantages from which I once looked for the improvement of my fortune. 
But, were it otherwiſe, and were not the public buſineſs more than ſuſſicient to oc- 
cupy every moment of my time, in the preſent ſtate of things, it is impoſſible, from the 


firſt aſpect of a cauſe, (which may perhaps appear to be merely of a private nature) 


to ſay in what future ſtage of it the Company's rights may be affe&ed, and of conſequence, 
at what time it may become my duty to deſert thoſe who may have committed the manage- 


ment of their intereſts to me, and transfer my entire attention to thoſe of the Company. 


Under ſuch circumſtances, no private litigant can, in juſtice to himſelf, reſort to 


me; neither can I in honor poſſeſs myſelf of the interior of his caſe. 


This ſource of emolument then being thus ſtopped, my ſalary (which in the ſtile in 


which my ſtation compels me to live, furniſhes a bare ſupport) conſtitutes the whole of 
my income, without the ſurplus ef a ſingle rupee for accumulation. | 


How far ſo unexpected a ſtate of things will warrant an application to Government 
for an increaſe of my appointments, reſts with their liberality and conſideration to de- 


termine, | | 


How far I have a claim to an eſtabliſhment (grounding ſuch claim upon a recent pre- 
cedent in the caſe of the Company's Attorney) their juſtice will decide. 


And in what degree it may be for the intereſt of our common ſuperiors, to concentre 


my efforts, and my entire attention, and directing them ſolely to the care of thoſe in- 


tereſts, to give me what they ſhall deem a ſufficient. compenſation, their public ſpirit aud 
ſolicitude for the rights of their conſtituents will ſuggeſt. 


Upon theſe grounds then I leave the matter, in the moſt perfect confidence that what 


can be done, conſiſtently with their duty, to mend my ſituation, will be done. Deter- 


mined at the ſame time (ſhould this application lead to nothing) not to repine or ſlacken 
in my duty; but to perſevere in the diſcharge of it, till the Company's pleaſure ſhall be 
known, or till ſomething worſe than contracted means ſhall force me from my ſtation. 


J have the honor to be, (Signed) JOHN DAY. 
8 M0, II. 
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No. II. 
To SIR JohN Day, Nut. Advocate-General. 


SIR 


AM directed by the Hon. the Governor-General and Board of InſpeQion to acknowledge 

the receipt of your Addreſs of the 19th of April, and to acquaint you, that, in confide- 
ration of the circumſtances therein ſet forth, they have been pleaſed to allow you an 
eſtabliſhment of two thouſand five hundred current rupees per month, for all official 
charges incident to your office, and the ſame is to take place from the time of your ar- 


rival in Bengal. Orders have accordingly been iſſued to the Buxey for the paymen! 
of it. 


I am, Sir, your moſt obedient humble ſervant, 
(Signed) J. BAUGH, Secretary. 


— 


Extract of the Proceedings of the Board of Jiſpection, 1ſt July, 1779. 


ESOLVED, that the Advocate-General be reſtricted in like manner with the Com. 
pany's Attorney, to the buſineſs of the Company. 


Ordered, That the Attorney be directed to prepare an Obligation to that effect to be 
taken by the Advocate-General. 


No. III. 


Extratt of a General Letter from the Honorable the Court of Directors 


to the Honorable the Governor-General and Council, dated the 2d of 
February, 1781. 


WV are much concerned at feeling ourſelves under an abſolute neceſſity of diſap- 

proving the conduct of our Governor-General and Council in giving an increaſed 
ſalary to our Advocate-General, not thinking ourſelves at liberty either to grant or to 
countenance the granting of an increaſed ſalary, beyond the 3oool. a year allowed by 
the General Court, and declared expreſsly by the Reſolution to be“ in full conſideration 
for all demands and allowances whatſoever to the Company at that Preſidency.” It is 
unneceſſary for us to diſcuſs Sir John Day's merits or ſervices, to determine the meaſure. 
It is ſufficient for us to ſay, that the General Court have declared that 3oool. a year 
ſhould be a full ſatisfaction to Sir John Day for his ſervices ; that we hold ourſelves bound 
by the Reſolution of the General Court, and cannot allow it to be diſregarded by the 
Company's ſervants in India: Therefore we deſire that the increaſed allowance mace to 
Sir John Day of 2500 rupees per month by the Governor- General and Council, on the 
17th of June, 1779, he forthwith diſcontinued from the receipt of this Letter. 5 


No. IV. N " 


T this period, upon a Repreſentation from the Advocate-General to the Supreme 
Government (the entire powers of which then reſided in Mr. Wheler ſingly) it was 
offered, on the authority of certain recent inſtances of ſimilar indulgence, . in caſes of in- 
| ferlor 
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ELLE 


ferior hardſhip, and of much-weaker claim, to ſuſpend the execution of the preceding 
Order, and to continue the allowances, under the hard and unprecedented condition 
however, that the Advocate-General ſhould pledge himſelf to refund, if an Order to that 
effect from the Court of Directors ſhould be received within a certain period. 

To this the Advocate-General, for reaſons which he publicly aſſigned, refuſed, t 
that time, to accede; the allowances were therefore withdrawn, and the matter ſtood 
over, by order, for the conſideration of a fuller Board. 

After an interval of many months, upon the Governor-General's return from beyond 
the Provinces, Sir John Day, encouraged by poſitive aſſurances from him of ſupport 
at home, “ there being no precedent upon Ihe Company's records of a reſumption in fuch a caſe,” 
was induced to accept the allowances, and pending his Appeal to. the Company, 10 
acquieſce in the condition: Reſerving to himſelf however (ſhould their deciſion be advert) 
a reſort to ſuch further remedy as, in a caſe of ſuch complexion, might remain to him. 
Por this (if it ſhall be thought to operate againſt his Claim) he can only ſay, that 
the miſchief having already taken full effect, and finding himſelf at the time without 
chance of other remedy, he was willing to try the effect of an Appeal to the better informed 
and more liberal juſtice of the Direction. Upon ſuch reaſoning, and under ſuch CNCOUrage- 
ment only, did he ſubſcribe to that condition from which it is now argued that he is 
completely and for ever concluded, and left, as to this matter, without remedy or reſource. 
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Extract of the General Letter from Bengal, of the 7th Jan. 1782. 


HEN we thought it neceſſary, in obedience to your Orders, to ſtop the extra allow- 

ances granted to Sir John Day, your Advocate-General, which you diſapproved 

of, he relied ſo much upon your more favourable conſideration of his Caſe, when it thould 
come before you, as ſtated in his Letter, and referred to you by us, that he ſolicited to 
have the allowance continued to him in the interim : We offered to comply with his re- 
queſt, provided he would ſign an Obligation to refund the amount which he might re- 
celve, in caſe of your confirming your former Orders. Not chuſing at that time to ſign 
to ſuch condition, the allowances continued to be withheld from him; but having ſince 
ſignified his acquieſcence in our propoſal, and executed an inſtrument, by which he 
binds himſelf ro repay the amount that may be iſſued to him on account of this extra 
allowance, if you further diſapprove of it, and in conſequence of your Orders for that 
purpoſe, a demand ſhall be made on him for the ſame, av77hin the period of two years, 
from the date of the preſent Diſpatches. We took off the ſuſpenſion of it, and ordered 
the arrears likewiſe to be paid him. We therefore wait your ultimate deciſion on this 


point, AND REQUEST THAT YOU WILL TRANSMIT US YOUR ORDERS IN T194E, TO 
PRODUCE THE DUE EFFECT. | 


No. V. 


Extract of. a General Letter from the Honorable the Court of Directors 


to the Governor-General and Council, dated 28th January, 1784, 
(by the Mansfield.) 


PARAGRAPH i1jth. 


* FN the 51ſt paragraph of our Letter, dated 2d February, 1781, we diſapproved the 
*« increaſed allowance of 2,500 rupees per month, made to Sir John Day, our 
«© Advocate-General, and ordered that the ſame be diſcontinued from the receipt of that 


% Letter. 


PAR A- 


( 12 ) 


PARAGRAPH 18th. 


We have taken into conſideration your proceedings; alſo the letter Sir John 
Day addreſſed you on this ſubject, and your Advices of the 29th December, 1781, and 
7th of December, 1782 ; but for the reaſons ſignified in our abovementioned Letter, we 
direct that you require Sir John Day to refund whatever he may have been paid beyond 


the Company's original allowance of 3,000l. a year from the receipt of our ſaid 
% Letter. 


* 


cc 


«ce 


No. VI. 


Addreſs from Sir Jonx Day to the Governor-General and Council 
upon the Subject of the foregoing Order. 


— — — — 


To the Honorable JohN MacentersoN, E,. Governor-General, and the other 
Members of the Supreme Council. 


Fort William, March 14, 1785. 
HON, SIR ANDY GENTLEMEN, 


HE late orders of the Company reducing my appointments one half, and requiring 

me to refund the ſums received, for which I had already rendered the ſtipulated 

ſervice, having been carried into immediate effect, it now remains for me to ſubmit to the 

equity and good faith of Government, thoſe Claims which reſult to me from this meaſure. 

If they ſhall appear to be fair, well founded, and incontrovertibly juſt, I cannot admit 

an apprehenſion, that vou, Gentlemen, will allow this to ſtand the only caſe upon your 

records, in which Government ſhall have violated even its conſtructive engagement, or in 

which it ſhall have unjuſtly and oppreſſively thrown the load from the public upon the 
weak and the labouring individual. 

You will ſee upon thoſe “ records the reaſons, whether as regarding the intereſts of 
the Company, or as they exhibit the unforeſeen difficulties of my ſituation, in the diſcharge 
of my public duty, by which Government was induced, ſoon after my arrival in this coun- 
try, to add, upon certain ſpecified conditions, to my appointments Il have to obſerve, 
that to the irreparable waſte of the moſt important period of my life, and to the ſacrifice of 
occaſions now for ever loſt, theſe conditions have, on my part, been adhered to with a 
clean and ſcrupulous honor, (and of this, tho? time and death have thinned the proofs, I 


am not, even at this day, altogether without + evidence) notwithſtanding which, to the 


almoſt utter ſubverſion of my fortune alſo, the conſideration, compoſed of the flow and hard 
accumulation of years,—contrary to the uſual conſtruction of public compacts, and under 
circumſtances from which you will find that the rigour of the meaſure derives no ſupport, 


has been unexpectedly exacted at my hands. 


I have to repreſent, Gentlemen, (and it forms no weak part of my Caſe) that the 
allowances, thus reſumed, were given in virtue of a t new agreement with this Govern- 
ment, eſſentially varying from that under which I had received my office, in its original 
torm at home. It will appear that by the one, in conſideration of a certain ſtipend, 


aſſuring me in every event, of a ſupport ſuited to my ſtation, the Company had acquired a 
prior and preferable right only to my ſervices; while for the advancement of my fortune, I 
was left to the fruits and incidents of office, and to the caſual emoluments of my private 
praQtice.—By the other, (Government having ſeen reaſon in the then exiſting ſtate of 
things, to concentre my efforts, and reſtrain my attention and ſervices to the care of the 
Company's intereſts, and judging it neceſſary for thoſe ends to render me independent of 

— 


dee the annexed Paper marked A. 
+ See the two Papers annexed, marked B B. 
Fee the Paper already referred to, marked A. 
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all but my employers) from the certain injury therefrom to me (as every other ſource of 
benefit was thus ſtopped) a moderate compenſation, upon an agreement ſeemingly fair 
and equal, was aſſigned me. | 

This agreement having taken inſtant effect as to me, and irrevocably deciding upon 
my firſt views and neareſt intereſts, (for the ſtream of profeſſional emolument, it once 
diverted, knows no return) the conſideration (all liberality apart) muſt, in common inte- 
grity of dealing, I apprehend, be conſtrued to be as certain and irrevocable as the ſacrifice. 
Nor can it be juftly urged againft the compenſation I ſhall now lay claim to, that 1 
accepted my reſtored allowances ſubject to the future pleaſure of the Court of Directors. 
and am concluded by ſuch acceptance, if it is conſidered that the injury to me, from my 
part of the compact having fallen immediately and irremediably upon me, when, at a 
later period, terms of peculiar and unprecedented hardſhip were unexpectedly impoſed: It ] 
lubſcribed thereto, it was becauſe, the miſchief being already complete, no choice then 
remained to me. By ſuch acquieſcence, however, I mearit only that, for continuing my 
allowances to me while my Appeal to the Company depended, your reſponſibility ſhould 
be lightencd : I meant not an abſolute ſurrender of an equitable claim. For the Company 
therctore to wring benefit at this day, from a conſent thus forced and unavoidable, were a 
departure from its ancient ſyſtem of liberal juſtice and good faith ; it were to avail itſelf of 
its own wrong, and to ſeek ſupport to one act of rigour, bordering on injuſtice, from another; 
a meaſure againſt which its general conduct in the examination of claims, and the com- 
penſation of ſervice, ſhews me that I am ſecure, | 

Having thus prefaced my Claims, I now proceed to ſtate them. Before this condi- 
tional increaſe of ſalary had been granted, with all buſineſs referred to me by Govern- 
ment ſuitable fees were at all times ſent by the Company's Attorney; and this having 
been a fact known to, and acquieſced in by the Court of DireQors, it may ſurely be pre— 
ſumed, that no plauſible objection could be trained thereto. You will find, however, that 
from the hour on winch my new engagements commenced, conſidering thoſe fees ſuper— 
added to my increaied appointments as more than proportionate to my ſervices, in every 
inſtance 1 declined them ; but the conſideration for which I was thus induced to forego 
the cuſtomary emoluments of office, having been reſumed from a certain period, from that 
period my right to them, I apprehend, retroſpectively re-exiſts; and I truſt, Gentlemen, 


7 


that you will not ſee more than common juſtice in allowing them; and the Company's 


Attorney having aſcertained the ſum, that you will pleaſe to make an order for the pay- 
ment. | 

The amount of the preceding loſs may be eaſily adjuſted, but there has ariſen a much 
more ſerious injury to me from this change in the nature of my engagements with the 
Company, and from my ready and unſuſpecting reliance upon the public faith; an injury 
for which it will be a matter of difficulty at this day to aſcertain the proper reparation. 
The annexed “ teſtimony of the Company's Advocates and Attorney fixes, however, the 
loweſt poſſible point at which the loſs may be eſtimated, and to that I beg leave to reter 
you. 


In compliance with a + covenanted prohibition, I have uniformly declined all buſineſs 


from individuals, though accompanied with tees generally proportioned to the magnitude of 


the object at ſtake, and always to my rank in profeſſion and in office, till at length, it 
being univerſally underſtood that I was reſtrained from rendering profeſſional ſervice to 
private ſuitors, that which promiſed to be the moſt copious ſource of benefit to me, and to 
which, from the beginning, I had principally looked for the advancement of my fortune, 
has been irrecoverably turned into other channels; and in this conſiſts the hard and oppreſ- 


ſive inequality of the contract, as it has been conſtrued at home, and the molt grievous, 
becauſe immeaſureable injuſtice of this reſumption, 


D The 


* See the annexed Paper, marked C. + See the Papers already reſerred to, marked B B, 
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The following circumſtanees, though they afford no poſitive ground of claim, yet 
forming no inconſiderable part of the injury I complain of, and flowing from the ſame 
ſource, cannot be conſidered as foreign to the matter of this repreſentation. While theſe 
allowances remained to me, as an equivalent for the two ſources of advantage I had relin- 
quiſhed,“ ſituations of truſt, honor, and ample emolument in my own line, have been 
created by the Company's Government, in the nomination to which I have been uni— 
formly overloaked. To ſome one of them, however, (had my office remained upon its 
original footing) my. Claim, conceive, muſt have been conſidered as foremoſt, and could 
not, I believe, have been reſiſted ; but to thoſe, with the appointments I already held, I 
had neither the hardineſs nor the hunger to direct my views, or to croſs, the intereſts of 
others, whom Government might be diſpoſed to favour. 

It may not alſo appear, perhaps, altogether proper, that ſtanding the firſt in rank of 
the Company's Law Servauts in this country, and ſingle in reſponſibility, I ſhould be the 
laſt in my appointments, and ſhould ſtand fingle alſo, in having no eſtabliſhment, fee, 
emolument, appendage, or incident of office under any denomination, or from any ſource 
whatſoever, beyond the falary aſſigned me by the Company, When they created my office 
in the year 1770, and with one voice conferred it upon me. And here let me obſerve, that 
even of that ſalary, (having been, through the diſtreſs of the times, obliged to accept my 
appointments for the laſt thirty. months in. paper) I have Joſt, and ſtill loſe nearly one 
ſixth by diſcount ;—an hardſhip, I apprehend, beyond the utmoſt intended rigour of the 
order, againſt tbe effect of which I now remonſtrate, but which compared with the others 
1 have laboured under, is, I am ſenſible, almoſt too trivial to advert to. 

Such, Gentlemen, is my actual ſituation, and upon your nearer view, and more inti- 
mate knowledge of all the circumſtances attending it, it will reſt with you to determine, 
whether, for the heavy injury to me from this unrequited ſacrifice, your juſtice ſhould not 
direct a retrihution, and for the loſs of thoſe objects in my proper line, to which my pre- 
tenſions frem office, and I will preſume. to add, from my“ conduct in it, muſt have been 
ſeen and admitted, if I had not already received from this Government that increaſe of 
income which is now reſumed, as well as in conſideration of my preſent contracted and very 
inadequate allowances ; you will feel whether, in the event of a new arrangement in the 
native adminiſtration of juſtice, or if, under the late Act of Parliament, a ſituation ſhall 
offer not totally incompatible, with the duty and honor of my preſent ſtation, there are 
any claims which ſhould ſtand, at this day, in competition with mine. It only remains 


to obſerve, that the one being a claim of juſtice, and therefore involving the honor of the 
Company's Government, ſtands wide of the.ceconomy of the hour, and ſhould not be mea- 


ſured, or in the ſmalleſt degree affected by it ;—the other, I truſt, you will think, affords 
an occaſion tor the exerciſe of that liberality and feeling, which, in the reparation of injuries 
ariſing to individuals from the public ſervice, has at all times peculiarly marked the Admi- 


niltration of theſe Provinces. 


I have the honor to be, Honorable Sir and Gentlemen, 


Your moſt faithful and obcdicnt humble ſeryant, 


(Sigued) JOHN D Ax. 


Docu 


* See the annexed Paper marked D. 
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( 1s ) 
Documents referred to in the foregoing Adarefs. 


— 


(A) 
Extra from the Conſultations of the Governor-Geaeras and Council. 


Revenue Department, April 228, 1779. 


HE Governor-General having directed the Secretary to fend in circulation a queſcion 

reſpecting the confirugion of the paragraph in the General Letter of the 16th ot. 

April, 1777, which announces the ſalary annexed to Sir John Day's office, concludes as 
follows: 


GOVERNOR- GENERAL. 

PREVIOUS to the opinion I ſhal! give in its proper place, upon this queſtion, I think 
it incumbent upon me to offer it as my opinion, that it au] not be in the praver or the 
Adwocate-General to fulfil the duties of his officc, * IF HE IS ALLOWED 7 undertaks the 
defence of private ſuits, and that he ought to be reſtricted in like manner as the Company's 
Attorney, ſolely to the buſineſs of the Company. 


SIR EYRE COOTE 
ADMITS the propriety, and even the neceffity of reſtraining the Atvocate-Genera,”; 
labours to the Company's buſineſs alone, and thinks him entitled to a compenſation for the fees, of 
which ſuch excluſive attention to their buſineſs ruſt deprive Him. 


Mz, WHELER. 

« T ENTIRELY agree with the Governor-General, that 7 evil] not be in the power 
« of the Adwocate-General to fulfil the duties of his office, if he is allowed to undertake the 
« defence of private ſuits, and that he ought to be reſtricted, in like manner with the Company's 
«© Attorney, to the Company's buſineſs.”? 

Mr. Wheler then ſtates his reaſons for diſſenting, as to the meaning of the paragraph 
in the-General Letter, which limits Sir John Day's allowances to 3,o000l. per annum; 
after which he concludes thus : 

But it is as certain that they did not mean to reſtrain the Advacate-General from 
re thoſe ſelid advantages which he might expect to derive from his profeſſional abilities; 
re neither do I think that he ought to be reſtrained, without a proſpect of an adequate compenſa- 
6 fan. 

Mr. Francis? conſtruction of the Company's orders, as expreſſed in the General 
Letter, was againſt the increaſe of ſalary, and he was ſilent as to the propriety of reſtraining 
Sir John Day's ſervices to the Company. 

M. BARWELL. 
'«« I AGREE with Sir Eyre Coote.” 
Con/ultation, 17th Fune, 1779. 
GOVERNOR-GENERAL, | 

MOVED the increaſe of ſalary, and it was accordingly carried. In the next General 
Letter to the Court of Directors from this Government, the meaſure was announced, and 
the paragraph upon that ſubje& concludes thus : 

We think it proper to remark, that the Advocate-General has been reſtricted from 
* undertaking the defence of private ſuits, that he may confine his attention ſelely to the buſineſs 
*© of the Company. We perſuade ourſelves, that the augmentation will be confidered by 
Jou as only adequate to the loſs which he may be ſuppoſed to ſuffer by entering into 


cc ſuch 


Query, How was the Advocate-General to be prohibited the benefit of his private practice, otherwiſe 
than in virtue of an agreement giving him a compenſation for relinquiſhiog it? 


—— ———— — 


— — — — _ 
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« ſuch * obligation, and to the advantage which the Company may be expected to derive 
« from it.” 


5 
Teſtimoay of WILLIAM HicxEY, Efq. Attorney of the Supreme Court. 


DO hereby certify, that having had occaſion to take a law opinion upon a matter of 

much importance, I laid a caſe, upon which aroſe a ſingle query, before Sir John Day, 
the Company's Advocate-General, for his opinion, with a fee of twenty gold mohurs, 
which fee he refuſed, and declined giving any opinion, aſſigning as the reaſon for ſuch 
refuſal, that he could not pronounce thereupon without a breach of the engagements he 
had entered into with the Company. I declare alſo, that underſtanding he had, in con- 
ſideration of an addition to his ſalary, agreed to decline all private practice, and to reſtrict 
himſelf to the Company's buſineſs, I have not ſince reſorted to him upon many occaſions, 
on which I ſhould have otherwiſe ſought his advice and aſſiſtance. 


(Signed) WILLIAM HICKEY. 


15 


Teflimony of Mr. WILLIAM TowxsEND JoxEs, Attorney of the Supreme Court. 


- DO hereby certify, that having had occaſion in the year 1783, to conſult Sir John 
Day, the Company's Advocate-General, upon various queſtions of law, involving the 


Intereſts of a client of mine to a great amount, I offered the ſaid Sir John Day a retain= 


ing fee of fifty gold mohurs, which he refuſed, and declining the buſineſs, recommended 
another advocate, aſſigning as his reaſon, that he could not, conſiftently with his public 
engagements, attend to any buſineſs but the Company's; and I further affirm that ſuch 
his declaration prevented my reforting to him (and I have reaſon to believe, that with 
others the ſame cauſe has had the ſame effect) upon many ſubſequent occaſions, 


— 


Teſtimony of WILLIAM Dux KIN and STEPHEN Cass Ax, FEſquires, Advocates 
of the Supreme Court. 


WE whoſe names are ſubſcribed, do hereby certify, that having on the part of Sir John 
Day, applied to Mr. William Townſend Jones, Attorney at Law, to atteſt the above decla- | 
ration, if the circumſtances therein ſtated were true, and were within his recollection. The 


ſaid William "Townſend Jones readily admitted the facts, but peremptorily refuſed the 
atteſtation . 


To - AWILLIAM-DUNEIN, 
SEV STEPHEN CASSAN, 


| : Adwecates of the Supreme Court. 
| LP | * 


* Mr. Naylor, then Attorney to the Company, was accordingly directed to prepare an obligation in proper 
form, with a ſufficient penalty, and to ſee it executed by Sir John Day. He laid the draft thereof before the 
Advocate-General, who declined pronouncing upon it, as it was a matter in which he had an intereſt, and 
defired that it might therefore be referred to the Company's ſenior Advocate, Other mafters, however, of 
greater moment, (the Coſſijurah conteſt, the attachment of Mr. Naylor, and the attempt to ſubject the 
Governor-General and Council to actions in the Supreme Court, for acts done in the exerciſe of the powers 
veſted in them by Parliament) preſſing forward at that period, Mr. Naylor died without tendering the obli- 
gation, and neither of the Gentlemen who have filled the office ſince has taken the matter up.— The orders for 


that purpoſe, however, {till exiſt, and the engagement has been held as inviolate as if it had been enforced by the 
heavieſt penalty, | 


„ 
(D) 


Teſtimony of the Company's Advocates aud Attorney. 


IE, whoſe names are hereunto ſubſcribed, deliver it as our opinion and firm belief, 
that if Sir- John Day had not, ſoon after his arrival in Bengal, entered into 
engagements with Government, by which, in conſideration of a certain addition of cur- 
rent rupees, 2,500 per month, to his appointment, he bound himſelf to relinquiſh all 
benefit from private practice, and to devote his time and attention excluſively to the care 
of the Company's intereſt only, but had purſued the general practice of his profeſſion, he 
muſt have acquired conſiderably more than the compenſation he accepted. And we are 
further perſuaded, that if Sir John Day, after having, for ſeveral years forborne from 
practice, had wiſhed to reaſſume the general exerciſe of his profeſſion, he would have 
returned to it under ſuch diſadvantages, as it would have been extremely difficult, if not 
impoſſible to ſurmount. 


(Signed) FT. H. DAVIES, Senior Council, 
(Signed) G. N. THOMPSON, junior Council, 
(Signed) G. WROUGH TON, Attorney to the Company. 


(E) 
Teſtimony upon Record of the Governor-General and Council, to Sir 
Joux Darv's Conduct in Office. 


Extract of a ſeparate Law Letter from the Governor-General aud Council, to 
ihe Honorable the Court of Directors, dated the 291th of February, 1780, 
(by the Swallow.) 


cc E cannot cloſe this Letter without acknowledging, in the ftrongeſt terms, the 
great and effectual aſſiſtance we have received from the abilities and firm 
*« neſs of your Advocate-General. Without this aſſiſtance, and without the benefit of 
* his advice, however impreſſed we might have been with the conſciouſneſs of diſcharg- 
«© ing barely our duty to the Company, in oppoſing the illegal acts of the Court, we 
© ſhould have heſitated in taking the decided line we have done; and in every ſubſequent 
«« contention, we ſhould have felt our want of ability, to contend with the powers of the 
Court, on ſubjects ſo new to us, but ſo perfectly familiar to them. | 
«« We need not obſerve to you, Gentlemen, how much your Advocate-General may 
ebe affected in England, by the active part he has taken here, in oppoſition to the 
«© opinion of the Judges. He could have no other incitement, than an earneſt deſire to 
5 ſupport the rights and intereſts of the Eaſt India Company, when he adviſed an oppo- 
«« ſition to thoſe Acts of the Court which he deemed illegal, and which tended ſo eflen- 
<< tially to weaken your authority, to diminiſh your revenues, and to deprive the natives 
of thoſe rights which they have hitherto enjoyed under every change of Government, 
and under what is generally eſteemed the moſt deſpotic ſpecies of it. 
However our proceedings may be received in England, and whatever judgment 
*© may be paſſed upon our conduct, we beg moſt earneſtly to recommend the Advocate- 
General to your protection. The Judges are unanimous. The Advocates and all 
orders of men compoſing the Court, whoſe conſequence and fortune are materially 
affected by the contraction of its powers, will be loud in their remonſtrances againſt the 
man, without whoſe advice, (as they ſuppoſe) the Court would have remained in the 
exerciſe of unbounded authority throughout theſe extenſive Provinces, 
E. We 
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Ne reſpect the abilities of your Advocate-General, and have a juſt confidence in the 
propriety of his advice to us on every occation. It is therefore a duty incumbent upon 
us, to explain to you the high ſenſe we entertain of his ſervices, and to expreſs our hope, 
„„ that you will, in England, protect the character and honour of the man, who has ſo 


„ warmly exerted himſelf in Bengal, for the Advancement of your affairs.“ 


_— 


No. VII. 


_— —  - —— — 


Propoſal from Sir Johx Day to the Governor-General and Council. 


March 14th, 1785. 


F, after peruſing the Repreſentation I have addreſſed to Government, with the docu- 

ments annexed, a doubt ſhail fill remain, whether the compenſation claimed were 

recoverable at law, the Honorable Board will, in this initance, for obvious reaſons, 
reſort to other legal advice than mine. 

But if, from reſpe& to its own dignity, Government ſhall now as heretofore, attend 
to the ſubſtantial juſtice only of the caſe, as nothing ſhort of inevitable neceſſity ſhould 
compel me to ſeek redreſs againſt thoſe to whom I owe the moſt honorable diſtinction of 
my life, and, in the ſituation I fill, there were, to my feelings, ſomething peculiarly 


irkſome and diſgraceful in ſuch a conteſt. I truſt, that for averting it from both, the 
Governor-General and Council will fee reaſon to accede to the propoſal I now make, that 


the ſimple merits (if upon that head two opinions can exiſt) ſhall be referred to any two, 
or four Gentlemen, throughout the Settlement, for their final determination. 


(Signed) JOHN DAY. 


— — — —— — 


— — — — ... 


No. VIII. 


Minutes of the ſeveral Members of Government upon the foregoing Repreſentation. 


GOVERNOR-GENERAL., 


HAVE read all the papers relative to Sir John Day's Caſe : I think it the hardeſt 

that has come under our conſideration. The orders of the Company in this caſe 
have been repeated, and they are pofitive, and we are bound by law to carry them into 
execution. | 

I am perſuaded, for my own part, that the Company have not fully adverted to the 
nature of THE COMPACT entered into by their late Governor-General and Council, when 
the additional allowances now ordered to be refunded, were granted to the Advocate- 
General. The ſervices which were then rendered to the Company, by the Advocate- 
General, were of the firſt magnitude, and expoſed him to the greateſt dangers. The 


hoſtility which he drew upon himſelf in rendering thoſe ſervices, has been permanent, 


and may have, though without the knowledge of the Honorable Court, proved a cauſe 
of h's preſent diſappointment. This idea is a ſtrong motive with me for adopting any 
expedient that can include a proſpe& of future juſtice to the Advocate-General, without 
evading the real ſpirit of the Company's orders ; for I conceive nothing to be more 
ruinous to the real ſucceſs of public affairs in this country, than that any inſtance ſhould 
remain on record of a recall of the rewards of public zeal, when otFer extraordinary 
and unauthorized allowances, granted without any ſimilar plea of merit, remain without 
notice and undemanded. | 

For theſe reaſons, and impreſſed with the readineſs which I have found in the Advocate- 
General to aſſiſt Government effectually on all occaſions of legal difficulty, (nor does a day 


now pats when fuch do not ariſe) it is my opinion, that the Adyocate-General ſhall be 


ordered 


( 1 


ordered to aſſign over immediately at the Company's Treaſury, and in Company's paper, 
the ſum to be refunded, which ſum, in Company's paper, ſhall become abſolutely forfeited 
in their favour, at the expiration of two years from this date, unleſs a ſpecial order ſhall 
arrive within that period from the Court of Directors, ordering the ſaid paper to be re- 
turned to the Advocate-General or his order. 

The Governor-General begs leave to obſerve upon this occaſion, that, as he has never 
been an advocate for new or extraordinary allowances, and as the reduction of the Com- 
pany's enormous expences upon this Eſtabliſhment has been his unwearied purſuit, fo he 
is confident, that the Company will receive the opinion which he has juſt given, in the 
liberal light in which it is meant. 


(Signed) JOHN MAC PERSON. 


— — — 


No. LX. 


MR. STABLES, 
HAVE read with attention all the papers ſent in circulation, on Sir John Day's Claim, 
and it is with concern I find the orders of the Court of Directors are ſo poſitive and 
repeated, that in my opinion, they ought not to be diſobeyed, or longer delayed. 
I would, therefore ſubmit the Claim at large to the liberal and candid conſideration of 
the Court of Directors. | 
It will always give me pleaſure to bear teſtimony to the rectitude of the Advocate- 
General's conduct, and to the able, ready and willing aſſiſtance he has ever afforded to 
this Government in the duties of his office. 


22d of July, 1785. (Signed) | JOHN STABLES. 


_— 


— „ 


No. IX. 
MR. STUART. 


| hw the very reaſons aſſigned by the Governor-General, and from the very honourable 
teſtimonies which appear upon record, of Sir John Day's eminent ſervices to the 
Company, in the line of his profeſſion, I aſſent to the propoſal of the Governor-General, 
which, in my humble opinion, is neither a diſobedience or evaſion of the orders of the 
Court of Directors; ſince that meaſure ſecures the amount of the Company's Claim in the 
Company's Treafury, and only leaves to Sir John Day an opportunity, which, in juſtice, 
J do not think we can deny him, of making his repreſentations in perſon to the Court of 
Directors, upon a ſubject of ſo much importance to him, and on which he has hopes of 
ſatisfying them with reſpe& to the juſtice of his Claim, 

22d of July, 1785. (Signed) CHARLES STUART. 


No. . 


Leiter from EDD]WaARD Hay, E/. Secretary to the Supreme Council in their 
Secret Department, to Sir JohNx Day, announcing the Reſolution of Council 
upon his Repreſentation. 


To SIR JohN Day, Knt. Advocate-General. 


SIR, 
HE Honorable the Governor-General and Council have received your Addreſs of the 

13th of March, and the documents annexed to it. | 
I am directed to acquaint you, that the Board, after duly conſidering the repreſentations 
and requeſts contained in thoſe papers, have been pleaſed to reſolye that you aſſign over 
| immediately 


* 


_ 
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» mediatdy at the Company's Treaſury, and in Company's paper, the ſum to. be 
r..unded by you, in conſequence of the orders of the Court of Directors, dated January, 
t!-*4, which ſum ſhall become abſolutely forfeited in their favour, at the expiration of two 
urs from the receipt of the Swallow's Diſpatches in England, unleſs a ſpecial order ſhall 
re within that period from the Court of Directors, ordering the ſaid paper to be 
turned to you, or your order. 
ihe Sub-Treaſurer will call upon you for payment of the ſum to be refunded, and 
grant you a proper receipt for it. J am, Sir, 
Your moſt obedient humble ſervant, 
(Signed) E. H AY, SecrETaARY. 


No. XI. 


Fx!raft of a General Letter from the Honorable the Governor-Geaeral and 
and Council to the Honorable the Court of Directors, dated the 31/t of July, 
1783, (by the Swallow.) 


| E have the honor to ſubmit to your Honorable Court, and to tranſmit a number in 
* this Packet, a Letter which has been addreſſed to us by your Advocate-General, in 
which he ſtates to us his Claim to a compenſation for the injury he has ſuffered from your 
orders of the 2oth January, 1784, which directed, that he ſhould refund the ſums he had 
received, in virtue of a conditional brant to him from this Government, of an increaſe to 
his allowances, after (as he ſtates to us) he had rendered the ſtipulated ſervice for which 
ſuch grant had been made, | 
From a full view of his caſe, and a due regard to the ſituation and circumſtances which 
ſuggeſted to this Government the necefity of ſecuring to itſelf, at an important and dan- 


oerous criſis, the excliſſi ve ſervices of your Atvocate-General, from a knowledge alſo of 


the ability and firmneſs with which he diſcharged his duty to the Company at that period, 
as well as from a conſideration of the enmity he provoked, of the danger to which he was 
expoſed, and of the loſs he has ſuſtained. We are willing, in a caſe like this of peculiar 
hardſhip, to adopt any expedient, which, without evading the ſpirit of your orders, may, 


by leading your attention to the nature of what he ſtates to be his agreement with your 


Governor and Council, and to the importance of his ſervices to the Company, include a 
proſpect of future juſtice to your firſt Law Officer in this country. 

Convinced of the rectitude of his conduct, and impreſſed with a juſt ſenſe of the able and 
effectual aſſiſtance which he has afforded to us in the duties of his office, and more eſpecially 
in thoſe queſtions of legal difficulty which have lately prefled on our attention. Convinced 
alſo that nothing can be more prejudicial to the ſucceſs of your affairs, than that any 
inſtance ſhould remain upon record of a recall of the reward of public zeal. We have been 
thus full upon the ſubject, and are unanimous in referring his Claim at large to your 

candi] and liberal re-conſideration. 

That we might not, however, act againſt law, or in any inſtance or degree, diſobey 
your orders, we have reſolved, that the Adyocate-General ſhall be required to aflign 
over immediately at the Company's Treaſury, and in Company's Paper, the ſum to be 
refunded, and that ſuch ſum ſhall become abſolutely forteited in your favour, in two years 
from the receipt of this diſpatch in England, unleſs a ſpecial Order ſhall arrive within 
that period, directing the ſaid paper to be returned to the Advocate General, or to his 
Order, a meaſure, which, we apprehend, cannot appear to be a diſobedience or evaſion 
of your commands; ſince it ſecures the amount of the Company's Claim in the Company's 
Treaſury, and only allows the Advocate-General a certain interval for trying once more 
the effect of an application at home, upon a ſubject of ſo much conſequence to his intereſts ; 
an indulgence to which the eminent ſervices he has rendered to the Company, in the line 
of his profeſſion, do in our opinion, give him a juſt claim. 


Receipt 
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No. XII. 
Receipt of the Sub-Treaſurer, for the Sum depoſited in Compliance with the 
avove-recited Reſolution. | 

T reaſury, September 1k, 1785. 
ECEIVED of Sir Jolin Day, Knt. Advocate-General, into the Honorable Company's 
Treaſury, the ſum of, current rupees, ſeventy-ſeven thouſand five hundred, in Com- 
pany's paper, as follows : | 

[ Here followed an enumeration of the paper paid in depoſit, amounting to 77,500 current rupees. ] 
which amount in paper, according to the tenour of the Honorable Board's Reſolution, 
tranſmitted to the Treaſurer through the Secretary on the 1oth of Auguit laſt, ſhall become 
abſolutely forfeited to the Company at the expiration of two years from the receipt of the. 
S:walliww's diſpatches in England, unleſs a ſpecial order ſhall arrive within that period, 

ordering the ſaid paper to be returned to the Advocate-General, or his order. 


(Signed) F. M U R E, Sub-Treaſurer. 


— T 


No. XIII. 


Addreſs to the Governor-General and Council from Sir JohN Day, 
foliciting a limited Leave of Abſence from his Station. 


| 
| 


—— 


To the Honorable Jonx MacrhERSON, Ejq. Governor-General, and the other 
Members of the Supreme Council. 
HON, SIR axd GENTLEMEN, 
LTHOUGH by reaion of certain proviſions of the late Act of Parliament, and the 

ſtrictneſs of the Company's Orders upon the ſubject of my allowances, you have not 
thought yourſelves warranted to admit the Claim I have recently preferred to your Honor- 
able Board, yet in the ample and honorable teſtimony you have unanimouſly borne to my 
ſervices and conduct in office, you have, with a liberality, of which I ſhall ever retain a pro- 
per ſenſe, given that which, to me, is more eſtimable than increaſe of fortune inereaſe of 
reputation. | 

Under ſuch encouragement, permit me now, Gentlemen, to ſolicit an indulgence which a 
conſtitution impaired by the anxiety inſeparable from the duties of my ſtation, as well as 
by the rigonr of the climate, through ſome years of trying ſervice, evidently calls for, and 
of which frequent and heavy indiſpoſition has long ſince evinced the neceffity.---For the 
re-eſtabliſhment of my health, and the adjuſtment of my affairs, I am induced to requeſt 
the permiſſion of Government to return to England for two years, to be reckoned from the 
departure of the laſt ſhip of this ſeaſon ; a favour to which-I ſhall, at this time, urge no 
other pretenſion than ſhall be found in your late opinions upon my conduct. 

The reſumpticn of a conſiderable portion of my fortune, and the doubtful aſpect of that 
which remains, forbid the abſolute ſurrender of an office to which mine, it will be ſeen, is 
not a common title ; and ſuggeſt the hope that a return thereto may be allowed, for the 
term I have mentioned, to remain open to me. SEES 

This requeſt being acceded to, I cannot expect, I fear, in an hour like this, of public diſ- 
treſs, and of cloſe and general retrenchment, to draw the whole of a ſalary, for which 1 
ſhail not then render the ſtipulated ſervice. What part thereof ſhall be aſſigned to the 


Gentleman whom you may appoint to perform the duty in my abſence, and under all the 


circumitances of the caſe, what part, or whether any ſhall be permitted to remain to me, is 
a matter, Gentlemen, which muſt remain of courſe with your juſtice and conſideration, 


J preſume not to ſuggeſt any meaſure for either, but ſhall chearfully acquieſce (whatever 
that may be) in your determination. 
I have the honor to be, Honorable Sir and Gentlemen, 
Your moſt faithful and obedient humble ſervant, 
(Signed) | JOHN DAM. 


No. 


Fort William, September 8th, 178 5 


1 
No. XIV. 


To Sir Jon Day, Advocate-General. 


SIR, 


T obedience to the commands of the Honorable the Governor- General and Council, I 


acknowledge the receipt of your Letter of the 8th inſtant, and communicate their 
reſolution thereon, which is as follows, viz. 


RESOLVED, 


That the Advocate-General ſhall have the permiſſion of Government to return to Eng- 
land on leave of abſence, for two years, by a ſhip of this ſeaſon, for the re-eſtabliſhment of 
his health, and for the adjuſtment of his affairs; but as, during his abſence, the duties of his 
office muſt be executed by the next ſenior Law Officer on the Company's Eſtabliſhment, 


the Board arc ſorry that they cannot allow Sir John Day any part of his ſalary in his abſence. 
I have the Honor to be, Sir, 


Your molt obedient humble ſervant, 


(Signed) W. BRUERE, Secretary. 
Genernl Department, Conncil-Chamber, 


Segtæamber zoth, 1785. 


No. XV. 


Exbract of a General Letier to the Honorable the Court of Directors, from the 
Governor-General and Council, dated October, 1785, (by the Intelligence.) 


7 E have permitted Sir John Day, your Advocate-General, to return to Europe for the 

re- eſtabliſhment of his health, and for the adjuſtment of his private concerns. 

His application included a requeſt to be allowed the whole, or a part of his ſalary, while 

abſent. This we did not deem ourſelves authorized to grant, as the duties of Advocate- 

General muſt be executed by your ſenior Law-Officer upon this Eſtabliſhment, who is cer- 

tainly entitled to the rewards appertaining to that ſtation. We underſtand Sir John Day 

means to take his paſſage ior England in a Daniſh ſhip, 

In addition to our former recommendation of Sir John Day, we beg leave here to ſub- 

join our ſenſe of his merits and ſervices, and our full approbation of his conduct upon all 
occaſions, where zeal and abilities could be exerted in favour of the Company's intereſts. * 


A true Extract. (Signed) WILLIAM BRU ERE, Secretary. 


* Sir John Day having thus ſecured, as he thought, an unqueſtionable right of returning to his office, the 
abſolute reſignation of which, ſhould the Court of Directors finally reſolve upon the reſumption of ſo large a por- 
tion of his fortune, every conſideration of prudence forbad ; and having found, through ſeven years of unſup- 
ported ſtruggle, all written remonſtrance ineffeCtual, at length determined to return to England, and try the 
effect of perſona) application. 

The meaſures which, upon his arrival, he learned had recently taken place, with reſpe& not only to his Claim, 
but to his Office, afforded him, however, but little encouragement to enter upon the object of his voyage 
Though it was of notoriety, from the public diſpaches received within the four preceding months, that he was 
at the time upon his way home, to agitate his queſtions and perſonally ſolicit redreſs, and no poſſible inconve- 
rience could have ariſen to the Company ſrom a ſhort delay, an Order, more hoſtile to him than any preceding 


one, had recently paſſed upon his Claim, and had been tranſmitted at a time, when it muſt to a certainty have 


croſſed him upon his voyage. The heavy expence, the loſs of ſalary, the waſte of time and occaſion, and the 
pain and hazard of a long voyage, were thus added to the original hardſhip of his Caſe; and that he might be 
utterly reſourceleſs, the leave of abſence he had obtained, and that accompanied with public applauſe, ſ 


marked and ſo often repeated, from thoſe who were competent to grant ſuch leave, or they were competent to 


no act of government, and who were clearly the beſt qualified to pronounce upon his ſervices, as having been 
the immediate witneſſes of them, was conſtrued into an abdication of his office, and a ſucceſſor appointed, 
to take polleſion upon Sir John Day's death, reſignation, or, (in the terms of the Order) uyox His con- 


186 AWAY.” The ſuperceſſion was, however, defeated by the Board of Controul. 


All this will appear from the three following Articles. Sir John Day's reſolution to return to Europe was 
announced by the diſpatches received by the Swallow. in January, and confirmed by thoſe received by the Intel- 


ligence early in April, 1786. The Company's third and moſt peremptory Order upon the ſubject « his allow - 
2Rces, and the appointment of a ſucceſſor before vacaucy, are of a ſubſequeat date, 
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249 
No. XVI. 


Extract of the Company's General Letter do Bengal, dated 121 of April, 1786. 


T reply to the 88th and the three following paragraphs of your Letter in the Secret De- 
partment, of 31ſt July laſt, we adhere to the Orders tranſmitted in our two forme! 
diſpatches of the 2d February, 1781, and 28th. January, 1784; and in conſequence thereof 


direct that Sir John Day ſhall be entitled to no more than 3, oool. ſalary, allowed to him 


at the time of his original appointment; and what he has received above that ſum, 
ſince the receipt of our Letter of the 2d February, 1781, muſt be refunded. If Sir 
John Day has any peculiar circumſtances of hardſhip to ſtate, in addition to thoſe already 
{tated, theſe ought to have been ſtated, and may ſtill be ſtated for our conſideration ; but 
we cannot permit our Servants abroad to alter ſpecifie eſtabliſhments fixed at home, with- 
out making a reference to us for our opinion upon the juſtice of theſe repreſentations ; and 
as little can we permit our repeated Order to be evaded by ſuch expedients as have been 
adopted in the Caſe of Sir John Day, He induces your Government, contrary to our 
Orders, upon a ſolemn pledge of refunding, to continue the payment of an unwarranted 
allowance as an indulgence to him ; and then upon that indulgence he grounds a complaint 
of hardſhip, if he ſhall be obliged to refund, agreeable to the pledge which was the con- 
dition of the indulgence. The whole of this tranſaction lays the foundation of a prece - 
dent which we think it our duty peremptorily to reprobate. | 


No. XVII. 


Reſolution propoſed by a Director, but rejefted. 


HE Governor-General and Council having permitted Sir John Day, your Advocate - 
General, to return to Europe, “ for the reſtoration of his health, and for the ad- 
juſtment of his private concerns,” the Committee offer it to the Court, as their opinion, 
that Mr. Benjamin Sulivan, the Company's Attorney-General at Madras, be appointed to 
ſucceed to the office of Advocate-General in Bengal, during the abſence of Sir John Day. 


No. XVIII. 


Copy of the concluding Paragraph of the laſt General Letter to Fort St. George. 
This Paragraph ſuppreſſed by the Board of Controul. 


E have likewiſe appointed Mr. Sulivan to the office of Advocate-General in Bengal, 
on the death, reſignation, or coming away of Sir John Day. 


No. XIX. 
To the Honorable the Court of Directors for the Affairs of the Eajt India Company. 


GENTLEMEN, 
N the General Letter from Bengal, received by the Swallow, in January, 1786, you are 
informed of my Repreſentation of the preceding July, to the Governor-General and 
Council, upon the ſubject of my allowances, reſumed by your Orders of the 2oth of January, 
1784, and of their Reſolution and Order thereupon. 

You will have ſeen alſo, that by the latter I was required to pay, and that I have actu- 
ally paid into the Company's Treaſury, the full amount of the ſum demanded, there to 
remain for a certain time, in depoſit, ſubje& to your ultimate Order, and that it was by the 
ſame Reſolution declared, that ſuch depoſit © ſhould be forever forfeited to the Company, 
if, within two years from the receipt of that diſpatch in England, an Order from your 
«*« Honorable Court ſhould not be received in Bengal, to reſtore the ſame to me, or to my 
«© Repreſentatives,” 
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| Under ſuch Reſolution, it is clear, that a delay on my part, in ſtating to you my Claim, 
| with the proofs and reaſonings which ſuſtain it, or on your's, in taking up the conſideration 
| thereof, were as fatal to my intereſts, as an adverſe deciſion upon the merits. Strongly 
impreſſed with this idea, and apprized therefore in my Caſe, of the value of time, I would 
not have delayed thus long to have called your attention to the ſtrong juſtice and ſingular 
hardſhip of my caſe, if I had not waited the receipt of papers neceflary to the ſtatement 
thereof, with all the force it will admit of, which I expected, and have reaſon to believe, 
have arrived by a late ſhip of the laſt ſeaſon, but which J have not yet received. 

Thus circumſtanced, and hefitating on the one hand, to hazard the ſucces of a laſt 
effort, by bringing a Caſe before you without its full and proper ſupport, and, in my pecu- 
liar ſituation, dreading on the other, the danger of delay, I preſume to hope that you will 429 
pleaſe to extend the period of forfeiture, as fixed by the Supreme Council, one year far- 
ther, that is to ſay, to the 12th of January, 1789 ; and that you will ſignify ſuch extenſion, 
by the ſhips now under diſpatch to your Government in Bengal; an indulgence, of which 
your wonted conſiderate attention to the hardſhips of your Servants, and the very honorable 
teſtimonies: upon your records to my conduct in your ſervice, encourage me to aſſure 
myſelf ; the more eſpecially as no hazard can ariſe therefrom to the Company, (the amount 
of its demand being at this time depoſited in its Treafury) and as you will be thus guarded 
againſt a deciſion not conſiſtent with the Company's dignity and juſtice, perhaps, becauſe 
founded upon imperfect information. | 

I have.the Honor to be, Gentlemen, 

| | Your moſt faithful and obedient humble ſervant, 
1 | (Signed) JOHN DAY. 


777 7 a5 * - — 
| Avemaric-treet, Jan. 2529, 17 87. 


5 $5 Conſidered on the 15th of February, and negati ved. 
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| 20 the Honorable the Court of Direclors for the Affairs of the Eaſt India Company. 


| 
GENTLEMEN, | 
14 > "her Honorable Court having yeſterday negatived my application for time, I infer 
iN 

19 

| 

| 


— 


| therefrom that it is expected I ſhould immediately ſead in ſuch repreſentation as I 
| may think proper, upon the ſubje& of my Claim. 

| | Willing, at whatever riſque, to conform in all things to your deſire, I now addreſs a 
Caſe to you, which, though ſtrong in its claims upon your feelings and your juſtice, is far 
mort of that which, had my ſuit of yeſterday ſucceeded, I ſhould probably have been enabled, 
4 ſhort time hence, to lay belore you; and which, if my preſent application ſhall alſo fail, 
I now reſerve to myſelf the right of ſubmitting, with its full ſupport and proper ſtrength, 
1t a future day, to your conſideration. TD 

I have the honer to be, Gentlemen, | 
Your molt faithful and obedient humble ſervant, 

(Signed) JOHN BAT. 
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AlLomarl:-freet, February 16th, 1785. 
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No. XXI. ; | 
To the Honorable the Court of Directors of the Eaſt India Company. 

CENTLEMEN, . | Albemarle-ftreet, Februaxy 2d, 1787. 
F* Eefforts I have made in India to eſtabliſh my Claim upon the Company, as ſtated 
in my Addreſs of the 14th. of March, 1785, to the Governor-General and Council, 
having failed, by reaſon only of the ſtri& proviſions of the late Act of Parliament, and the 
implicit and immediate obedience which they exact, in all caſes, to the Company's Orders, 
A have been compelled (where fo large a portion of my fortune, as the ſum I have been 
| required 
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1 
required to depoſit, is at ſtake) to ſolicit leave of abſence from my ſtation; and at a certain 
and heavy expence, and a poſſible and ruinous waſte of time and occaſion, have hazarded 
the voyage home, for the purpoſe of making a perſonal and laſt appeal to you. 

The caſe I have exhibited to your Government in Bengal, and their perfect knowledge 
of the facts, have ſufficed, you will have ſeen, to obtain from them an unanimous admiſſion 
of its unexampled hardſhip ; and, ſo far as in theſe times, their own ſecurity permitted, a 
ready acquieſcence alſo in its juſtice, with a renewed recommendation of both to vour cloſer 
attention, and more deliberate judgement ; and the whole followed by the moſt honourable 
teſtimony to my ſervices and conduct in office. 

The hard meaſure againſt which I have come thus far for redreſs, appears to have ori- 


ginated in an error, which, from regard no leſs to your honor, Gentlemen, than to my own 


intereſt, it were proper, at this time, to rectify. In your General Letter of the 2d of 
February, 1781, to the Supreme Government, it is ſaid, that“ 2% diefe Sir Fobn Da;s 


cc 1 , * 1 , 1 7 * — 5 , TY 
merits or ſervices became unneceſſary ; it was ſufficient to ſay, that the General Court havin, 


«© declared that 3,000). a year ſhould be a full jatisfa#ion to him for his ſervices, the Court of | 


„ Directors held themſelves bound by ſuch reſolution, and could not allow it to be diſregarded by 
«<< the Company's Servants in India,**-——[t was therefore ordered, that the additional 
allowances ſhould be diſcontinued. 

Upon this order, and the reaſoning which ſuſtains it, it becomes neceſſary, at this 
time to obſerve, that ſuppoſing no change of circumſtances, no impending danger, no un- 
foreſeen embarraſment, or alarming criſis, en the part of the Company; no added labour 
and exertion, no extra hazard, or covenanted ſurrender of ample emolument, from thoſe 
cauſes, upon mine, ſuch reaſoning were perhaps admiſſible. But where the ſervice 
to be rendered was altered and enlarged, and that ſervice, and the diitreſs of the hour, evi- 
dently required that I ſhould be independent of all but my employers ;—where the labour 
was heavy, and the danger formidable, and above all, where the ſacrifice required, as 
neceflary to the public ſervice, was ſuch as to darken my proſpects, and retard the progreſs 
-of my fortune, and being once made, was, in its nature, irretrievable—it were, I preſume 
to think, among the very narroweſt powers of your Government in Bengal, to judge of the 
neceſſity, under ſuch circumſtances, for a change in my engagements with the Company: 
and for my ſubmitting to that limitation of my practice, which a new and unexpected 
fate of things had made neceſſary, at that criſis, to the ſupport of your Government, and 
the adminiſtration of your affairs, to aſſign me a reaſonable compenſation of equal duration 
with the loſs, that is, with my continuance in office. , 

Suſtaining, as I do, a deep and irrecoverable diminution of fortune, and waſte of time 
and opportunity, from my having conſented, for the benefit and accommodation of the 
Company, to hold my Office, in dark and turbulent times, upon other terms than thoſe 
upon which I had originally received it—the ſtipulated ſervice having been promptly and 
faithfully performed, and loudly and repeatedly acknowledged by thoſe who had witneſſed, 
and could thereſore eſtimate its value and importance, while they bear ample teſtimony alſo 
to the magnitude of the ſervice rendered, as well as to the danger I encountered, the 
enmities I provoked, and the diſappointment I have ſuffered thereby, it will not ſurely 
be contended, that theſe things, and their requital, ſhall be meaſured, at this day, by that 
Reſolution of the General Court which had created the Office, under another form, and in 


other times, and under other circumſtances had conferred it upon me; or, the Company 


having reaped from this meaſure the temporary benefit they expected, that the permanent 


diſtreſs and loſs therefrom ſhall be ſolely and excluſively mine. 


And here I am encouraged to add, that this change in my official duty to my employ- 
ers having been ſuggeſted by an aſpect of your affairs, which, when I reached my ſtation, 
viſibly menaced, and ſoon after rapidly grew to one of the moſt alarming exigencies your 
Government had ever known, and having been made alſo by a competent authority. 

The promiſed benefit to the Company having been confeſſedly adequate, at leaſt, to 
the compenſation offered, 


G ..."T Hs 


. 


The events which ſoon followed, and which required, on my part, the moſt trying and 
perilous exertions, having been of ſuch alarming importance, as to attract the notice, and 


engage the interpoſition of Parliament. 
And againſt the hazard to which, in defence of your juſt rights, and in full reliance 


en the public faith, I then willingly expoſed myſelf, having been eſpecially + indemnified by 
(a fact which proves, at leaſt, that if in that inſtance I had erred, I had erred 


ſtatute ; 
with the wiſdom and authority of the State on my fide) Thus ftrong in Claim, and 
ſanguine therefore, in my hope, I now come with a ſuit of clear and irreſiſtible juſtice, to 
that body from which, without Claim, or with weak ones, (I ſpeak, Gentlemen, with a 
recollection and ſenſe of thoſe things, which have not been impaired by time or abſence) I 
have heretofore found marked favour and unanimous ſupport. | 

If ſuch a ſuit could derive ſtrength from any conſideration, other than that of its 
intrinſic merits, I might alſo add, that the teſtimonies of two ſucceſſive Governments, (the 
one having formed this compact, and the other urging the obſervance) however divided 
among themſelves upon other matters, have been unanimous upon this. 

Sceing that the meaſure I have found has not been dealt to any other of your Servants, 
and though in many inſtances you have directed that allowances granted without your 
authority, or continued contrary to your orders, ſhould be refunded, that in my Caje 
ny (the ſtrongeſt in its Claim upon your juſtice, the faireſt in pretenſion to your favour, 
and confeſſedly the hardeſt that has ever come before your Government in Bengal) reſiſt- 
ing, through a ſeries of years, every argument oppoſed to the demand, you have ultimately 
exacted payment; with ſcarcely a conjecture to direct me, I have ſought, in vain, for the 
cauſe. 


'That I kave not ſtood forward and led in the Company's Cauſes, as its Firſt Advocate 
in the Supreme Court, will not, I truſt, be imputed to me as a negle& of duty, and op- 


poſed as ſuch to my ſervices; for that were to erect, upon the very foundation of my 
Claims, an argument to overſet them; and by the early and ſerious loſs to which I had 
chearfully and diſintereſtedly ſubmitted for the public ſervice, to juſtify a ſubſequent 
puniſhment from my employers for my having done ſo. When it ſhall be ſeen in what f a 
predicament I had placed myſelf with the Court, by the line I had taken for aſſerting and 
eſtabliſhing the Company's rights, and what ſacrifice I made for the attainment of thoſe 
ends, and it ſhall be conſidered alſo that ſuch line once taken, no exertions of mine in that 
Court could have yielded benefit to my employers, and ſuch ſacrifice once made, that no 
power on earth could replace me upon the high ground of advantage, from which I had 
deſcended to meet the exigency of the hour ; ſuch argument, I perſuade myſelf, will not 
be attempted. 

There remains one other conſideration only, which, urged in aid of thoſe already 
ſtated, may have ſome weight, perhaps, in your deciſion. Having, in your General Let- 
ter of the 2oth of January, 1784, ſignified your pleaſure that I ſhould be called upon to 
refund all ſuch extra allowances as I had drawa, from the receipt of your firſt orders upon 
that head, your Governor-General and Council, affeted by the ſingular hardſhip of the 
caſe, were pleaſed (as the only mitigation they could hazard) to allow me a year to provide 
the ſum, and to make the payment. In that interval, I addreſſed to them the ſtrongeſt 
reaſonings that occurred to me upon the ſubject of this demand, and held forth the Claims 


on 


* See Act of the 21ſt, which explains and amends that of the 13th of George III. and preſcribes new limits 
to the juriſdiction of the Supreme Judicature. 


1 * And Whereas in the late diſſenſions betaveen the Governor-General and Council and the Jugdes in BE Nx GAT, 
many things have been done not juſtifiable by the ſtrict rules of law, it is hereby further enacted and declared 
by the authority aforeſaid, that the ſaid Governor- Genera! and Council and Adwocate-General, are jointly and 
ſeverally, and all perſons acting under their orders, ſo far as the ſame relates to the reſiſtance to any proceſs 


of the Supreme Court, from the 1ſt day of January, 1779, to the iſt day of November, 1780, be and are hereby 


indemnified, diſcharged, and ſaved harmleſs from any action, ſuit, or proſecution whatſoever, for or on account 
of the ſaid diſobedience and reſiſtance to the execution of the orders of the ſaid.Coaurt. Same AR, ſet, 28. 


7 See Nꝰ. 26, with the papers A a, Bb, and Cc, annexcd. 
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on my part, which, to my conception, ſtood fairly and firmly oppoſed thereto. This had 
the further effect of their ſuſpending the order to refund, and they required, in lieu there- 


of; a depoſit only of the amount, ſibje& to the event of my perſonal efforts at home to 


obtain juſtice. Your ultimate Reſolution, however, (if in my favour) to be announced to 
them before a certain period, or the depoſit, they reſolved, ſnould be for ever forfeited to 
the Company. 

Soon after the expiration of this reſpite, and before I had paid the ſum required by 
your orders, into your Treaſury, your Letter of 1785, by the Dutton, was received; and 
among the retrenchments directed by that Diſpatch, was the additional allowance to your 
Advocate-General. | 

Although from this, the inference were obvious, that it muſt have been in the con- 
templation of your Honorable Court, at the time, that (notwithſtanding former orders) 
T ihould continue, down to the receipt of that Diſpatch, to draw thoſe allowances ;. and 
ſuch inference might well warrant, not only a ſuſpenſion of the payment, but the demand 
alſo, on my part, of an arrear. Waving, nevertheleſs, all benefit from this ambiguity 
and ſeeming variance in your orders, I did not heſitate to make the depoſit ; and as the 
more ingenuous, fair, and honourable courſe, at every riſque, I reſolved upon the preſent 
Appeal. 

By ſuch affiance in your juſtice, however, I cannot apprehend that my Claim will be 
affected. You will not, I am confident, in any ſtate of the Company's fortunes, let me 
feel, Gentlemen, that, whether you ſhall require payment of a ſum, to which you may 
conceive the Company has a right, or after payment has been exated, whether, upon 
proof that the demand has been unprecedented, rigorous, and unjuſt, you ſhall, or ſhall 
not order reſtitution, are different copfiderations with you. That I have not entered 
nrto conteſt with my employers, and left them, as I might, to a remedy precarious and 
remote, but feeling for the honour of my ſtation, and the peculiar duties it enjoined, 


that I have promptly and punctiliouſly adhered to an hard condition, unjuſtly and unfeel- 


ingly impoſed, will not at this day, add to my difficulties, obſtruct the redreſs I ſeek, 
or operate in any way to my diſadvantage. 


I will not now-enumerate. the many inſtances of weaker Claim, occurring in my own . 


experience of your ſervice, and ſome of them of recent date, in which the liberality and 
feeling of your Government, attending to the hardſhip and compaſſion only of the Caſe, 
have afforded relief, even where they have been inſtructed that the ſtrictneſs of law was 
adverſe ; for ſuch auxiliary were ſuperfluous to the preſent Caſe, and might appear beſides 
mnvidious—itanding firm, as it does, UPON THE GROUND OF COMPACT, and of its ob- 
vious juſtice. You, Gentlemen, will not ſaffzr this, J aſſure myſeif, to remain the only 
Njected Claim, of ſuch a kind, upon the Company's Records. | 

Beyond that, 1 have only to intreat that your deciſion may not be poſtponed, inaſmuch, 
as by the terms of the depoſit, procraſtination, beyond the period fixed for the departure 
of. the laſt Diſpatches of the preſent year, will be as fatal to my ſuit (according to the Reſo- 
lution of your Governor-General and Council), as an abſolute rejection upon the merits. 


I have the honor to be, Gentlemen, 
(Signed) JOHN DAY. 


P. 8. To ſave time and prevent ſuperfluous trouble, Copies of my Repreſentation to 
the Governor-General and Council, and of the Documents ſupporting it, with thoſe parts 
alſo of the ſubſequent Correſpondence which relate thereto, accompany this. If further 
explanations ſhall be judged neceſſary, I will, upon the ſhorteſt notice, attend the Honors 


able Court, or any of its Committee; or if other grounds, than thoſe which I have ſtated, 


ſhall be ſuggeſted for its deciſion, I ſhall hope, from the dignity and candour which have 
ever marked its proceedings, that I ſhall have timely notice, that I may, it neceſlary, op- 
poſe thereto ſuch other facts and reaſonings, as I may have omitted, only becauſe, per- 


haps, they appeared to me ſuperfluous, N 
o. 
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No. XXII. 


25 Joan MicniE, Eſq. Chairman of the Court of Directors for the Affairs of 


the Eaſt India Company. 
SIR, 


Albemarle-ftreet, 25th February, 1787. 

Ns having been yet ſavoured with any regular information of the Reſolutions which 
the Court of Directors may have paſſed upon the ſubje& of my Addreſs to them 

of the 2d ult. or upon that of the 25th inſt. and it being, at this time, of the utmoſt mo- 
ment to me, that I ſhould, without further delay, be authentically informed of both, 4 
takethe liberty to requeſt, (if ſuch notice is, as I ſappoſe, a matter of courſe, and may be 
expedited by your ſingle authority) that you will give the Secretary your orders for the pur- 


poſe ; if not, that you will pleaſe to communicate this my requeſt tothe Court of Dircctors, 
ard take their pleaſure thereupon. 


1 have the honor to be, &c. &c. 
(Signed) JOHN DAY. 


— —— 


No. XXIII. 
SIR. 


HE Court of Directors of the Eaſt India Company have conſidered your Letters of the 


25th ult. and 2d inſt. and directed me to acquaint you, that they have reſolved 
that your requeſts be not complied with. 


Jam, Sir, your moſt obedient humble ſervant, 


| (Signed) THOMAS MOR TON, SecrETARY. 
Eaſt India Houſe, 28th February, 1787. 


No. XXIV. 


Copy of a Paragraph in a General Letter to Bengal, as approved by the Commiſ- 
fioners, and diſpatched by an early Ship of the preſent Year. 


E have had under our conſideration a Letter from Sir John Day, on the ſubje& of 

his allowances, during his acting as the Company's Advocate-General at your 
Preſidency ; and after very mature deliberation, wwe Have come to a reſolution, and hereby 
direct, that you apply to the uſe of the Company, the ſum of ſeventy-ſeven thouſand five hundred 


(77,500) current rupees, depoſited in your T reayur, 'y by Sir Fohn Day, being of opinion that the 
Same ought not to be returned to him. 


MUCH hawing been ſaid upon the ſubject of Sir Fohn Day's not hawing taken his ftation 
in the Supreme Court, he refers to the following Papers for more than his juſtification j— 
be refers to them for an additional claim therefrom ( as a part of the injury to which the line he 
had taken for the public ſervice had expoſed bim) to compenſation and applauſe rom his employ- 
ers. His Letter of the 14th of November, 1781, to the Court of Directors, will exhibit the tate 
of things which rendered ſuch ſervice dangerous in the extreme, if not impoſſible 3 and the 
Papers Aa, Bb, and Cc, annexed thereto, will ſhew the ſpirit which prevailed in the Supreme 


Court, againſt the Company's Law Servants, who, upon the refiſted claim of juriſdidtion, had 
fearleſsly acted up to their duty. 
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No. XXV. 


Extract of a General Letter from the Honourable the Court of Directors to the 
Honourable the Governor-General and Council, dated the 2d February, 1781. 


E wiſh to ſupport the dignity of our Advocate-General inevery thing that is proper 

but we cannot think we ſhould be juſtified, in countenancing his refuſal to comply 

with ſuch formalities as the Court of Judicature, by its authority and juriſdiction, have a 

right to require. In this, however, as it is a law matter, we have not depended on our own 

judgment, but have taken the opinions of his Majeſty's Attorney and Solicitor-General, 
and onr own ſtanding Counſel, of which we ſend you copies herewith, 

When Sir John Day was appointed our Advocate-General, it was with the intent that 

he ſhould go into Court to plead in the Company's cauſes, which we muit expect him to 

do accordingly. 


No. XXVI. 
To the Honourable the Court of Directors of the Eaſt India Company. 


GENTLEMEN, 
OUR commands by the Rodney, which direct the immediate reduction of my appoint- 
ments, and my future attendance in the Supreme Court, have been ſignified to me 
by the Governor-General and Council ; but in their nearer view of my ſituation, they have 
ſeen a juſtice in ſuſpending the execution of that which enjoins the latter, till the reſult of 
this repreſentation upon the ſubject, ſhall be known. 

I had an hope, that my public condutt, as it appeared before you upon your corre- 
ſpondence, might have produced another effect; and, with all deference, I apprehend that, 
in the maſs of more important matter that preſſed upon you at the time, if that could have 
been attended to, had the hazard and difficulty under which, in new and trying ſituations, 


1 have exerted myſelf for the Company, been duly conſidered, or had the certain and ſeri- 


ous conſequences to me and to my fortunes, if, while I afferted the rights of the Company's 
Government againſt the encroachments of the Supreme Court, I had the hardineſs to have 
acted alſo as their Advocate in it, once occurred to you, I ſhould not, at this time, feel a 
vindication neceflary ; I ſhould have rather felt a grateful exultation in the generous 
applauſe of my employers, to which, as to the pride and ornament of my life, I once with 
confidence looked forward. 

To me there is a double bitterneſs in the diſappointment, as it immediately affects 
myſelf, and as it may, in its conſequences, extend to others, to whoſe public conduct my 
public opinions are no longer oppoſed ; for after a long interval of quiet, I am thus forced 
to return to ſcenes of trouble, and their cauſes, and to advert to conteſted points which (the 
Company's rights being now acquieſced in, and my firſt obje& attained therein) I ſhould 
not have thought it prudent or neceſſary, at this time to re-agitate. 

Upon that part of your late orders which affects me in my fortune, I ſhall ſay but little. 
Feeling as I do, and as I ſhall ever feel, the diſtinguiſhed approbation and the flattering 
unanimity, with which the Company created, and conferred upon me my preſent office, 
it is a much more important concern to me, that you, Gentlemen, ſhould not juſtly impute 
to me a wilful deſertion of any one of its duties. 

You have had already before you matter ſufficient, I believe, to demonſtrate, that your 
honor and intereſts have been rather advanced by my humble exertions (ſuch as they have 
been) in your ſervice. I ſhall now endeavour to demonſtrate alſo, that if I had originally 
taken the line of duty you now mark out for me, as the office with which you have diſtin- 
guiſhed me, would, in that event, have been uſeleſs, if not injurious to the Company's 
affairs; ſo there would have been, in the diſcharge of its ordinary functions, certain diſap- 
pointment, danger, and degradation to their Advocate. 


H | | There 


( yo} 


There are conſiderations which would, perhaps, deter a wary character from the 
e lanation I am about to enter upon. Seeing, however, it is thus impoſed upon me, I 
do not hold myſelf reſponſible for the conſequences, if, in a manner as little offenſive to 
any, as the peculiarity of my ſituation will permit, I aſſign my reaſons, though others 
nay be affected by them, why I have not hitherto acted as your Advocate in Court, and if 1 
{till rely upon them, for ſtill declining to act in that capacity. | 
When I arrived in Bengal, I found your Servants of this Scttlement, and of all the 
ſubordinates, in a moſt dangerous and alarming ferment, occaſioned, ts I was informed, 
by ſome recent adjudications of the Supreme Court; and by certain declarations from the 
Bench, which ſhook the ſyſtem of the Company's Government, it was ſaid, to its founda- 
tion, rendered its moſt important functions dangerous or impratticable, and left its Officers 
and Agents without a certain ſuperior, or any known and determinate rule of obedience. 
After a ſhort interval, I ſaw your collections embarraſſed, your revenue endangered, 
and your Government ſo humbled, enfeebled, and over-awed, by the juriſdiction inſiſted 
upon, and daily exerciſed by the Court, that to me there appeared to be no middle courſe 
between the meaſures which, after much anxious deliberation, at every hazard, I adviſed, 
for reſtraining the latter, and an abſolute ſurrender on the part of the former, of thoſe 
powers, without the uncontrouled exerciſe of which, it was-evident to all that they could 
no longer conduct your affairs. 


In ſuch a ſituation of yourintereſts, I had to chooſe between the only two characters in 


which I could, by my efforts, in the fmalleſt degree advance them, that of Law Avis Ex 
to your Government, and that of your FIRST ApvocarTe IN Cour; for, in the con- 
flict of unyielding and irreconcileable claims, and in the fierce and perilous contention 
which I ſaw approach, and which immediately followed, it were ſurely ſuperfluous to ſay, 
that to act in both, with any poſſible benefit to the Company, or certain ſecurity to myſelf, 
became impoſſible. | | ; 

The patience and candour, the temper, benignity, and. caution, which form the judi- 
cial character at home, have ſometimes, in the remoter parts of the empire, been known to 
yield to the luſt of power, the pride of ſtation, and the wantonneſs and inſolence of uncon- 
trouled authority. I knew not that theſe exiſted in the ſcene before me; but I knew 
that where reſtraint is removed, and redreſs is far diſtant, violence and injuſtice are prompt 
and willing miniſters, and might, in the fury of a conflict no longer to be avoided, have 
been employed for my extinction. The obſervation has no aim; the fault, I know, is in 
human nature. 


To avail myſelf of it, however, as far as it will apply to the unexampled predicament 1 


ſtand in, while, as the Law Adviſer of the Company's Government, I avowedly ſuggeſt 
meaſures, and juſtify them in argument, for limiting the juriſdiction, while, in certain caſes, 
I encourage by my opinions, a refuſal of aid to execute the proceſs, and thus cramp the 
exerciſe of an authority which the Judges jealouſly watch over, and menace with the whole 
weight of their diſpleaſure, thoſe who ſhall preſume to queſtion it. With what hope-of 
ſucceſs, with what benefit to my Employers, or with what credit, facility, or ſafety to my- 
ſelf, can it be expected, that I ſhall conduct their cauſes in Court ?—Thetir intereſts, with 


ni / preſent conſequence, and future reputation at home, hang unavoidably upon the will 


of thoſe, from whom, in the imbecility of human nature, at ſuch a criſis, an equal, patient, 


and diſpaſſionate hearing is not to be looked for. The power of obſtructing the former, is 


as wide as the diſcretion they exerciſe ; and of the latter, the means of diſcountenance and 
depreſſion are many, and the pretexts are ſpecious, and at hand, while the ground upon 
which I mult abide the conflict, is narrow, unequal, expoſed, and difficult of defence. 

To draw your attention more immediately home to the embarraſſments of my ſitua- 
tion :—Had I taken my place in Court, under its licence, according to.that proviſion of 
the charter which empowers the Judges to revoke ſuch licence for cauſe, I ſhould have been 
(as they expound it) an Officer of the Court, and, in that capacity, the more immediate 


object of its heavieſt vengeance: And will it be contended by any who have marked the 


growth 
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growth of its pretenfions, and the means employed to uphold them, that a reſiſtance 
thereto, which was known to have originated in my public opinions, would not have been 
deemed of itſelf, ſufficient cauſe for ſtriking my name from the roll of Advocates, as only a 
part of the puniſhment due to my ſuppoſed offence. 

And if, looking forward to the ſtruggle that has happened, and the doctrines it might 
give birth to, I had not claimed my ſeat in Court, under an higher ſanction, and leſs de; pen- 
dent tenure, than the Judges licence, had the revocation of that been conſtrued to involve 
a forfeiture of my office; and it had been contended that, ceaſing to be an Auvocate ef 
Supreme Court, I ceaſed alſo to be the Company's Adwocate-General, (a concluſion which mult, 
for a long interval, have paſſed uncontradicted, for in a matter ſo nearly affecting myſelf, 
my opinion could not have been oppoſed thereto ;) in whoſe hands then would the ſucceſs 
of all my earthly purſuits have been? And where would they moſt probably have ended? 

Leading in the Company” s cauſes at ſuch a ſeaſon, there could have been no medi- 
ocrity i in my efforts ; they muſt have been meaſured, languid and acquieſcing, or fearleſs, 
vigorous, and tenacious ; from the one there could have been no poſſible benefit to my 
employers ; and in the other, I ſaw much intimidation, and poſiible hazard to myſelf, 
For, when a Claim is urged, and reſiſted with equal vehemence, and there is no power 
preſent that is competent to decide, juſtice and decorum can hardly form a boundary, 
which prejudice and paſſion will not overleap, againſt a meaſure of unwarrantable rigour, 
or of flagrant and alarming injuſtice, there might have been a chance of remote redreſs ; 
but in the temper which I ſaw prevail, my race might have been ran, before it could have 
reached me. The Company have bargained tor, and are certainly entitled to the full bene- 
fit of my abilities, while they may be exerciſed without danger or diſhonour to myſelt ; 
but to ſubmit to public contumely and abaſement, or to encounter impriſonment, diſeaſe, 
and death, for them, forms, to my apprehenſion, no part of the compact. 

That my fears were not viſionary, my conjectures, as to conſequences, unfounded, or 
my precautions againſt them unwiſe, you will find in the weeping Caſe of one of the ableſt 
and moſt zealous and deſerving ſervants you have ever had, (that of “ Mr. Naylor, the 
Company's late Attorney) a powerful and irreſiſtible proof. If others are wanting, they 
are to be found in the language held by an high authority, upon different occaſions, and 
more eſpecially in the (A a) directions given to the Sheriff, upon the commitment of Nay- 
lor, in the (B b) 13th of the interrogatories to which he was compelled to anſwer, and in 
the fearful preface to the memorable + judgment upon Swainſton, 

In deciding upon a line of duty, in a new office, and, which adds to the difficulty, 
among a ſtrange people, and in adiſtant ſcene, you, Gentlemen, can only reaſon from what 
you know; and that, I am bold to affirm, has, in this inſtance, miſled you. But I were 
unworthy of the diſtinction you have conferred, and of the truſt you have repoſed, if, hav- 
ing with my own eyes ſeen my ſituation, with the duties it exacts, and the danger} attending 


the 


* This gentleman, for having obeyed the Orders of Government, and for the zeal with which he had dif- 
charged his duty to the Company, was committed by the Court to the gaol of Calcutta, where he contracted a 


_ diſeaſe, under which, ſoon after his enlargement, he ſunk. 


+ This gentleman alſo was attached, for no other cauſe than his having ſupplied (as was his-duty) the ſmall 
detachment of the Company's troops, which had marched for the protection of the Rajah of Caſſigurab, with a 


" few neceſſaries; and did not, for a long time, recover from the ſhock which his health had ſuffered from his im- 
priſonment. 


1 It is well known to have been, at one time, the determined purpoſe of the Judges, to attach Sir John 
Day for the opinions he had given, under the authority of which the proceſs of the Supreme Court had been 
reſiſted 3 and of ſuch purpoſe the papers Bb and C c afford of themſelves, it is preſumed, ſufficient proof. 
But theſe were not the only dangers which encompaſſed the Law Officer of the Company's Government in 
Bengal, and might have cramped and over-awed his exertions for the public ſervice. By his commiſſion 
from the Company, (notwithſtanding his reiterated and moſt earneſt remonſtrances upon the ſubject) he had 
been put upon a footing ſo dependent and precarious, as to be amoveable from bis Mee, at the pleaſure of the 
Supreme 
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traced to a ſpirit of diſaſfection and revolt, ſimilar to that which then convulſed the empire in the weſt. 
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the performance of them, I might not aſſume a diſcretion, how far they are all practicable, 


and if not, to which I ſhall yield the preference, as promiſing moſt advantage to your af- 
fairs. 


Familiar with the forms of public juſtice at home, and accuſtomed to one mode of con- 
ducting it, you habitually conſider certain functions, as inſeparable from certain ſituations, 
and in the non- performance of them, ſeem to have ſuppoſed a neglect, on my part, of your | 
eſſential intereſts, and an unjuſtifiable failure in my public duty. I am not, however, | [9:8 
without an hope, that you will, by this time, have ſeen in the late unhappy conteſt, in the 
ſyſtem that occaſioned, and in the ſpirit which inflamed it, in thoſe events which fo 58 
decidedly ſpoke the diſpoſition of mens* minds, and in the darkneſs and terror of the p 
times, ſubſtantial reaſons for my turning aſide from that kind of effort, which I am told is J 
now expected from me; reaſons which, I truſt, will fully juſtify me to the Company, for 1 
ſtill cautiouſly ſhaping my exertions to the exigency of the hour, and the circumſtances and 
the ſcene I am to act in. | 

To the conſiderations already urged, it remains to add one more, which, as it created 
on my part, in adviſing ſome late meaſures of this Government towards the Judicature, a 
degree of heſitation and reluQance, ſo, in conduGing the Company's cauſes, it would have 
thrown upon my mind that weight of embarraſſment and apprehenſion that muſt have 


damped or defeated my beſt intended and moſt pointed efforts in their ſervice. 


I ſaw each day, ſuch expoſitions of the Statute and Charter, as, to my mind, teemed 


at once with ruin to the Company, and with the moſt grinding oppreſſion to the people, 
whom they were profeſſedly framed to protect. I ſaw them enforced with an high, inſult- 


ing, and intemperate hand; and this conduct, with all its conſequences to the Company's 
rights, the national character, and the intereſts of humanity, I ſaw invariably ſheltered 0 
alſo under a NAME which claims from every Britiſh ſubject, a willing tribute of duty, P 
veneration, and attachment, and which, in this remote region, ſhould not, I apprehend, 
have bcen unneceſſarily held out as other than the ſource of grace, protection, and bene- 


ficence to either people. In all cafes, however, of ſtrained and rigorous conſtruction, or of 


ſtern and vindictive juſtice, ſo cloſely have the Judges clung to the Crown, and fo earneſtly 
and elaborately have they mixed the ready obedience which they claim to their own Acts, 


of whatſoever kind, with the reverence due to the King's name, that the attempt to ſeparate 


them were at once perilous and vain ; and to queſtion or oppoſe the one, would not fail, J 
foreſaw, to be covertly repreſented elſewhere, as flowing from diſaffection to the other. 
The times gave colour to the imputation, and it now appears,“ that the event has juſtified 


the forecaſt. 


J might, without the ſmalleſt departure from truth, have given a ſtronger colouring to i 
the motives which have hitherto deterred, and ſtill diſſuade me, from entering upon the 7 
walk of unavailing labour, and daily humiliation and danger, to which you have been 
pleaſed to call me; but it would draw forth facts, and lead to obſervations upon them, 
which (all conteſt being now, to appearance, at an end) I feel no diſpoſition to dwell 
upon. One fact, however, I will advance, in hich, if neceſſary, I ſhall be ſupported, I 
believe, by the firſt charaQers in your ſervice, to compenſate to the Company for my relin- 
quiſhing a poſt, in which it was impoſlible, for the reaſons I have mentioned, that I 


ſhould 
Supreme Council, againſt the two firſt Members of which, armed, at the time, with all the powers of Govern- 
ment, he was, nevertheleſs, commanded to inſtitute ſuits in the Supreme Court, to recover from them the 
amount of certain illicit advantages, charged to have been obtained by abuſe of office, breach of truſt, and other 
corrupt practices. The records of the time will ſhew that, notwithſtanding ſuch cauſe of apprehenſion, to the 
utmoſt of the power committed to him, he diſcharged his duty to the Company. That the meaſures he 
directed were not followed up with effect, it will appear alſo, is not, in the ſmalleſt degree, imputable to him. 


In a Letter addreſſed by the Chief Juſtice to Lord Weymouth, it is ſuggeſted, that the temper of the ſet- 
tlement, and the outrage offered to the King's laws, in the reſiſtance to the proceſs of the Court, might be 
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ſhould defend them with effect. I have, upon many occaſions, gone beyond my province, 
and rendered them ſervices which grew not from my ſtation, and were by no means among 
the duties for which they can be ſaid to have had a claim upon me. 

You will ſoon know with certainty, that the Office you have conferred upon me, how- 
ever it may have gratified my ambition, and pointed me out to public notice, has, from a 
variety of cauſes, hitherto yielded me no other fruit. And if it ſhall be your pleaſure, 
Gentlemen, at this time to reſume it, or (which is to the ſame effect) if, by reducing its 
emoluments to a mere ſubſiſtence, you ſhall render it (without a deſperate waſte of life) no 
longer tenable, and thus compel me to reſign it, I ſhall retire from your ſervice in a manner, 
I believe, peculiar to myſelf, with ſcarcely any other acquiſition, in return for five years 
labours in this climate, and the ſacrifice of all my proſpects in another, than the honor of 
having ſerved you, and the approbation of my own heart. 

Here, however, it may not be out of ſeaſon to obſerve, that, to maintain a ſituation in 
which I might a& with firmneſs and independence for the Company, I have not heſitated 
to relinquiſh what remained of that emolument, the imagined magnitude of which had led 
me from my purſuits at home. That this muſt ha, e proved fatal to all my views in life, if 
your Repreſentatives had not, with that feeling and conſideration that diſtinguiſh them, 
granted me a moderate increaſe of ſtipend, upon the expreſs condition, that I ſheuld in ſuture 
give my undivided ſervices, and devote my entire attention to the Company's interefts ; and that 
ſuch grant and condition, with my acceptance thereof, conſtitute an agreement, which, in 
fair and liberal conſtruction, is now irrevocable, inaſmuch as it has long ſince irrevocably 
determined the nature and amount of my poſſible acquirements in this country; from all 
which I apprehend it follows, that, however you may diſapprove of the principle upon 
which, in this inſtance, the act of your Governor-General and Council may be juſtified, 
you cannot, conſiſtently with common juſtice, or with the wonted integrity and good faith 
of the Company's dealings, at this time, reſcind it. 

But upon this matter, let your ultimate determination be what it may, I ſhall, to the 
laſt hour of my exiſtence, retain a warm ſenſe of the motives by which they were actuated, 
to whoſe favour and good opinion I owe my preſent ſituation. When given, it promiſed a 
certain, an early, and an honorable independence; a conſideration which I regard as the 
only proper meaſure of my gratitude. That it has, in that point of view, fallen as ſhort 
of thcir purpoſe, as of my expectation, I do not complain, nor ſhall I much regret, if you, 
Gentlemen, ſhall be only convinced, that, as far as the circumſtances of the times would 
permit, I have, with zeal and fidelity, diſcharged my duty to the Company, and cleanly 
and conſcientiouſly fulfilled the ends of my appointment. 

| I have the honor to be, &c. &c. 


(Signed) JOHN DAY, 
Calcutta, November 14, 1781. 


(Aa) 
Ex / ract of the Proceedings upon the Attachment of NorTH NAYLOR, Eſq. 
Attorney to the Company. fanuary 31ft, 1780. 


„ CHIEF JUSTICE, 


Ms. JUSTICE HYDE. 
MR. LAWRENCE. 


*« I HOPE your Lordſhip does not mean that Mr. Naylor ſhall anſwer in Vinculis. 
CHIEF JUSTICE. 


Why not? Mr. Naylor will have the more time to think of his conduct, and pre- 
<> pare his anſwer.”” 


MR. LAWRENCE. 
, A priſon is a bad place for contemplation.” ? 
| ; BY REY Mr. 


C20 3 


Mr. Thompſon, on the part of Mr. Naylor, proffered bail, and ſaid, as it was in the 
diſcretion of the Court, he hoped the Court would adopt the moit lenient mode, and take 
a recognizance. 

CHIEF JUSTICE. 

It is true, the diſcretion is in the Court, but the Court muſt vindicate its authority. 
« If we accepted bail, it would be no puniſhment ; we mean to inflit an exemplary 
« one. Leaſt the Sheriff ſhould not underſtand the mode of confinement on attachment, 


« jt is neceſſary he ſhould underſtand, that he muſt confine his priſoner within the 
« walls of the gaol.“ 


(Bb) 
One of the Interrogatories exhibited in the Caſe of NoxTa NavLor, Eſq. late 
Attorney to the Company. 
NINTH INTERROGATORY. | 

DID any perſon or perſons, and who by name, at any time or times, and when for the 
firſt time, and at each and every of the other time or times, adviſe/you that the ſaid Rajah 
Srondernarrain was, in no wiſe, ſubje& to the juriſdiction of this Court, or bound to obey 
its proceſs? And was ſuch advice communicated to you at one or more time or times, by 
word of mouth, or in writing ? And if by word of mouth, relate fully and particularly the 
words, as nearly as you can recolle& the ſame ; or if you cannot recollect the words thereof, 
then the whole ſubſtance of ſuch advice, and the ſeveral converſations which have been 
had between you and the perſon or perſons giving ſuch advice, at the time or times of giv- 
ing ſuch advice, or at any time or times previous or ſubſequent thereto; or if ſuch advice 
was communicated to you in, or committed to writing, by whom by name was the ſaid 
advice wrote or ſigned? And have you now, and have you at any time or times, and when, 
had the original, or a copy thereof, in your poſſeſſion or procurement? And if ſo, what 
is becom2 thereof, and when did you laſt ſee the ſame, or if the ſame be in your poſſeſſion, 
ſet forth a true and exact copy thereof in your anſwers to this Interrrogatory, and produce 
the original, if the original be in your poſſeſſion or procurement; and ſet forth and ſay, 
upon what facts, circumſtances, and materials was ſuch advice given or founded, and if the 
facts ſo ſtated were in writing; and if not, why not? Do you or do you not know or be- 
lieve, that it is the cuſtom of Counſel to give their opinion without facts in writing! ? And 
whether the ſaid advice was given 1n conſequence of facts ſtated in writing, and pretended 
to be the legal conſequences ariſing from the facts, or what in policy the advice or thoughts 
ought. to be? And has ſuch adviſer been reſident in this country a ſufficient time to be 
converſant with the manners, cuſtoms, and politics of the ſame ? And whether you do not 


believe that the perſon or perſons ſo adviſing, did not know aad believe the ſaid advice to 
be contrary to law ? | 


— — 


(Oe) 


Judgment of the Supreme Fudicature upon WILLIAM SWAINSTON, Eſq. pro- 


nounced by the Chief Fuſtice, tbe 27th of March, 1780. 
CHIEF JUSTICE. 

WILLIAM SWAINSTON, you have been proceeded againſt by attachment, for a 
. contempt of this Court, and on hearing the affidavit read, which you filed, on ſhewing 
cauſe againſt the rule, the Court was of opinion, you had not ſhewn ſufficient matter to 
prevent this attachment from going; you have ſinceybeen examined on Interrogatories 
touching this contempt, and you now ſtand for the purpoſe of receiving the ſentence of 
this Court. A very great outrage has been committed, not only againſt the proceſs of the 
Court, but againſt his Majeſty's authority in this Country, In the ſeveral actors in this 

outrage, 
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outrage, there are ſeveral degrees of guilt; but it is impoſſible that any Agent in the buſi- 
neſs, though he took ever ſo ſmall a part, can ſtand otherwiſe than in a criminal light to- 
wards the Court. You have confeſſed, that on an application of a Lieutenant, employed 
by the Governor-General and Council, to ſeize certain perſons pretending to be Sheriffs 
Officers, with a knowledge of his intentions z—acting as an aſſiſtant to Mr. Pearce, the 
Chief of Midnapore, you gave orders for ſupplying the Sepoys with coolirs and cudjerie 
pots, &c. when you knew they were deſtined on that buſineſs. Vou undoubtedly owe a 
duty to the Governor-General and Council, as the Agents of the Company whoſe ſervant 
you are, and are therefore obliged to obey the juſt and legal commands of the Company, 
or of their ſubſtitutes the Governor-General and Council ; but you ſhould know, and if you 
do not know, the Court will teach you, that you owe a ſuperior duty to your Sovereign, to 
whom both the Company and the Governor-General and Council are ſubjects; you 
ſhould know, and you muſt be taught to know, that it is not your duty to obey any order 
which interferes with the duty you owe to the King of Great Britain. You ſay, in your 
anſwer to the Interrogatory, they were perſons pretending to be Officers of the Sheriff ;” 
it had been your duty, if you did not know the fact, to have enquired if they had authority 
from the Sheriff. The authority of the Sheriff is the King's authority, when acting under 
the order of the Court: It was in your power to have known, whether they were Officers 
of the Sheriff. There is great reaſon to believe you did actually know they had authority. 
No man therefore can ſay, from this behaviour of your's, that you are not in contempt. 
There are many parts of your interrogatories, which you have anſwered ſlightly; there 
are others you have not anſwered at all. You have ſworn, and therefore it is an anſwer, 
that the letters you have received are not in your poſſeſſion or procurement. You have 
ſworn likewiſe, that the letters you ſent to Mr. Pearce, or copies of them, are not in your 
poſſeſſion or procurement; but you have ſworn it, and therefore it is an anſwer. You 
have not ſaid that you ever attempted to get them, and that you have been foiled in the 
attempt; you have not ſaid how theſe letters to you got out of your poſſeſſion; but you 
have ſworn, and therefore it is an anſwer. With regard to the converſations with the 
Bramins, you have anſwered preciſely in the words of the Interrogatory, that you had no 
ſuch converſation ; but you have not ſaid, (which is part of the Interrogatory) that you 
had no converſation to that effect. Many other obſervations might occur on your anſwer, 
but theſe are ſufficient to prove you in contempt. There are ſome circumſtances, and I am 
glad of it, which will enable the Court not to ſet fo heavy a puniſhment on you, as they 
otherwiſe muſt have done. You do not appear to have been conſulted on the meaſures that have 
been taten; you are not a party to the original conſpiracy ; you do not appear to have ated 
directly under any order from the Governor-General and Council, or from any perſons under 
them. On theſe grounds the Court think it not neceſſary to inflit ſo high a puniſhment, as would 
hawe been inflied, had you been concerned in the original conſpiracy ; (1 ſpeak for the information 


F thoſe who may have joined in it). The Court muſt have impoſed a puniſhment that 


would have more than counterbalanced any expectations that could be derived from obey- 
ing the orders; it is the only means we have of preventing ſuch conduct. This not being 
the caſe with you, and as your acting ſeems to have been from the officiouſneſs of office, as 
rather ſhewing how willing you would have been to have obeyed orders, had you received 
any, than as having actually obeyed them, as you do not ſeem to have any knowledge of any 
premeditated deſign, or to have been at all conſulted. On all theſe conſiderations, your caſe 
appears to be an individual caſe. The Court taking all theſe circumſtances into conſi- 
deration, conſidering the impriſonment you have already undergone, as a part of your pu- 
niſhment, your ſentence is this: That you be committed to the public gaol of Calcutta 
for the ſpace of three weeks ; that you pay to the King a fine of one hundred Sicca 
rupees ; that you find ſecurity for your. good behaviour for the ſpace of three years; your- 
ſelf in twenty thouſand Sicca rupees, andycur ſecurities in ten thouſand Sicca rupees each; 
and that you be confined until your fine is paid, and the ſecurities given.“ 
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